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Cfte 1Ba»t entries. 



M AHAEANI INDEE KUMAEI • . . . Defendant ; j, c.» 

AND 1866 

MAHAEANI JAIPAL KUMAEI .... Plaintiff. Nov. 13, 

ON APPEAL FROM THE JUDICLA.L COMMISSIONER OF OUDH. 

Practice — Special Leave to appeal from Interlocutory Order — Stay of 

JEkcecution, 

Petition of special leave granted from an interlocutory order not appeal- 
able under the Code. Stay pf execution refused, but an opinion intimated 
that pending the appeal the decree holder should not be put in possession 
of the large simis in dispute. 

X HIS was a petition by Maharani Inder Kwnari^ the senior 
widow of the late Maharajah Sri Dighijai Singh of Bulramporey 
for special leave to appeal from an order of the Judicial Commis- 
sioner dated the 22nd of June, 1886, and from all orders passed 
subsequently thereto and in consequence thereof, and for an order 
that pending the hearing of the appeal execution of a decree of the 
Judicial Commissioner, dated the 27th of March, 1886, be stayed 
on the Petitioner giving sufficient security on her part for the 
due performance of the said decree, or that the execution might 
proceed upon adequate security being taken from the Plaintiff 
for due performance of any order Her Majesty might make. 

* Present : — Loed Hobhousb, Sib Barnes Peacock, and Sib Richard Couch. 
Vol. XIV. B 
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J. 0. The litigation which resulted in the above-mentioned decree 

1886 related to the estate of Sri Bigbijai 8ingh, who died on the 27th 
Maharani of May, 1882, leaving two widows. The Petitioner was the 
senior widow, married in 1860 ; the Eespondent, who was Plaintiff 
in the suit, was the junior widow, married in 1877. The questions 
in the litigation related to the construction of the Maharajah's 
will, and to how far the will was capable of operating in favour of 
the junior widow in consequence of its not having been registered 
under the Oudh Estates Act (I. of 1869). 

The disputed clause of the will, as translated, was : " Should I 
leave no issue by my £[Iias Mahal, and in my lifetime find no 
opportunity to adopt, then in that case, without aliening im- 
moveable assets, let the Maharani Sahiba after me during ^^ 

lifetime be the owner of the entire riasat, and of the property 
moveable and immoveable." The question was whether the 
words *^ Maharani Sahiba " included both the widows or only the 
senior widow. The senior widow alone adopted a boy as son 
to the Maharajah, and both the lower Courts upheld the validity 
of the adoption, though they differed as to the construction of 
the will. Then there were further questions, whether the minor 
adopted son was entitled to the rents and profits of the estate 
subject to the legal rights of the widows, or whether the senior 
widow was entitled to a life estate during her life. 

The District Judge on the 3rd of October, 1884, decided in 
favour of the Petitioner. He held that the adoption was valid ; 
that the senior widow was entitled to the rents and profits of the 
estate; that the junior widow was entitled to an annuity of 
Es.25,000. 

The Judicial Commissioner on appeal remitted the case to try 
further issues, and at that time the Eespondent petitioned in his 
Court complaining of waste and mismanagement of the estate by 
the senior widow and asking for a receiver, under sect. 503 of 
Act XIV. of 1882, to hold the estate pendente lite and to pay her 
the annuity. This petition was refused, but the senior widow, 
according to her petition, " felt constrained to pay the Eespon- 
dent a sum of Es.45,000 at the suggestion of the Judicial Com- 
missioner, to be accounted for when the case was decided by Her 
Majesty in Council." 
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Ultimately the case came again before the Judicial Commis- J. 0. 
sioner, who, on the 27th of March, 1886, reversed the decision of 1886 
the District Judge on the construction of the will, and held that mahabani 
the words '^Maharani Sahiba" included both the widows, and 
that they were entitled to the rents of the estate in equal shares 
as widows. 

The following was the decree: "Upon the hearing of this 
appeal it is ordered and decreed that the Plaintiffs objection 
be decreed, and the decree of the District Judge of Fyzabad 
awarding the Plaintiff Ils.25,000 per annum be set aside, and 
that the appeal be decreed in part and judgment entered for the 
Plaintiff to the following effect, the rest of the suit being dis- 
missed : 

"The senior Maharani will retain the management of the 
estates. 

" From their net profits she will be entitled to deduct year by 
year (a.) the amount at which the pay bills of the house estab- 
lishment, charities, &c., stood during the last year of the Maha- 
rajah's life, their amount to be ascertained by inquiry in the 
executive department : (h.) such amount as after inquiry in the 
executive department may be found suitable for the maintenance 
and education of the minor. After these deductions are made 
the Plaintiff will recover from the senior Maharani Defendant a 
half share of the balance of the net profits of the estates ; she 
will recover immediately whatever may be found to be due from 
the date of the Maharajah's death to the date of this decree, and 
thereafter she will be entitled to recover year by year, until such 
time as Government may see fit to comply with the wishes of 
the Maharajah- expressed in the 5th part of his will, a haK share 
of the balance of the net profits of the estate ascertained above, 
and the costs of this appeal, amounting to Es.131,440." 

The Petitioner appealed to Her Majesty in Council, and applied 
to the Judicial Commissioner on the ground that Respondent had 
no property whatever, for an order under sect. 608 of Act XIV. 
of 1882, either for a stay of execution pending the decision of 
Her Majesty in Council, or that the execution should proceed 
upon adequate security being furnished by the Respondent for 
the due performance of any order that might be made. 
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J.CL On tte 4th of June, 1886, tHe District Judge on tlie appli- 

1S86 cation of the Bespondent ordered that the Petitioner should 
Mahabani deposit on the 24th of June, Bs.62,153, the amount of costs 
payable to the Bespondent out of the estate. 

On the 22nd of June the Judicial Commissioner recorded his 
finding in reference to the aforesaid application of the Petitioner : 
" I am of opinion that it is proper that execution of the decree 
holders* costs amounting to about Bs.68,000 should be had un- 
conditionally, and that execution of and up to 5 lakhs of rupees 
out of the total mesne profits decreed to the Plaintiflf be also 
forthwith had unconditionally, and that execution of the rest of 
the decree be stayed until the decree holder lodges good and 
sufficient security for such remaining balance of the moneys 
decreed to her," and issued execution accordingly. 

Then, on the 24th of June, the District Judge ordered, " I con- 
sider the Maharani Defendant has committed a contempt of this 
Court in not having paid in the costs which have been decreed by 
the Judicial Commissioner as payable to the Plaintiflf decree 
holder, but as the Defendant has promised to pay in Bs.62,153 
within four days, I take no further notice of her contempt. She 
is directed to pay in this sum by noon of the 29th of June " 

" As to the payment of 5 lakhs, I am of opinion that it should 
not be deferred until the profits, expenses, etc., have been deter- 
mined. That inquiry is likely to be a long one, if so, the 
direction to execute the decree forthwith, and unconditionally up 
to a sum of 5 lakhs, would be inoperative, the Maharani is given 
up to noon of the 25th of August, 1886, to pay into Court the 
sum of 5 lakhs. Should she fail in this payment, execution will 
be ordered under sects. 275 and 503 of Act XIV. of 1882." It 
was further ordered that the inquiry as to mesne profits be com- 
menced from the 5th of July. 

The Petitioner applied for leave to appeal from the Judicial 
Commissioner's order of the 22rd of June, which application was 
on the 16th of July refused. 

On the 25th of August, a statement was filed by the Petitioner 
in the District Judge's Court shewing the net profits of the 
estate for the year in question to be Bs.285,525 only, and there- 
upon the District Judge ordered that that amount be paid into 
Court by your Petitioner by the noon of the 1st of Septeknber, 
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and the remainder of the 5 lakhs by the 25th of October* The 
amount so ordered to be paid on the 1st of September was paid 
in on that date oyer and above the two sums of Bs.45^000 and 
Bs.62yl53. And thereupon it was ordered that the amount be 
placed in the Treasury, and notice thereof giyen to the Respon- 
dent's agent, who thereupon took the amount out of Court. The 
Judicial Commissioner confirmed this order on appeal except that 
although the balance of the 5 lakhs was to be paid into Court 
it was not to be paid to the creditor until the accounts had been 
settled. 

Sir Horace Davey, Q.O. {Boyne^ and G. W. Arathoon with him)^ 
for the Petitioner, contended that there was no evidence before the 
Judge as to what was the real value of the estates. If the decree 
is reversed the 5 lakhs will exceed anything that the Bespondent 
could be entitled to ; and it would be impossible to recover any- 
thing back from her, she being a person without means. It was 
an improper exercise of judicial discretion to order payment of 
so large a sum on account unconditionally and without taking 
any security for its repayment, if it should turn out not to have 
been justified. The order is unprecedented, and if allowed to be 
quoted as a precedent would give rise to a practice most detri- 
mental to the interests of suitors. Eeference was made to sect. 608 
of Act XIV. of 1882 ; the object of which is to authorize the 
continuance of the stcUvs quo. If leave to appeal from the ordef 
of the 22nd of June be given, the effect will merely be that th^ 
Petitioner will not get back the ils.285,000 which she has paid, 
but the balance of the 5 lakhs might be directed to remain in 
Court until the principal appeal is decided. Further than that, 
there is the question whether the adopted son has not rights 
paramount to either widow, and whether this money is not being 
paid away to his loss and detriment ; which will probably be the 
subject of a further suit. An order of the kind made in Mtisaumat 
Jariut ool Bvtool v. Mvssumat Hosseinee (1) would be suitable 
to this case* 

Oraham^ Q.C. (Mayne and Thomas with him), for the Eespon- 
dent^ contended that the case in 10th Moore was quite distin- 

Q.) 10 Moore's Ind. App. Ca. 196. 
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J. 0. guishable from this. An application was then made to this tribunal, 
1886 without any application to stay execution having been made to 
Mahabani tli© lower Court. It was said that application ought to have been 
made to the lower Court, and some intimation of opinion was 
given. It does not appear what took place before the Judicial 
Commissioner on the 22nd of June. It could not have been, as 
represented, a mere matter of conjecture that the sum of 5 lakhs 
was fixed upon. It must have been in all probability founded on 
some material grounds before him. The annual profits of the 
estate were then stated to be 10 lakhs. The Judicial Commis- 
sioner mtist have had reasonable grounds before him to satisfy 
him as to what was in the hands of the Defendant. [Lord Hob- 
house : — If he had merely ordered payment into Court, it would 
have been a different matter.] The sum alleged to be in the 
hands of the Defendant is 30 lakhs. The order asked by this 
petition ought not to be made without having before the tribunal 
an authentic account of the actual proceedings which took place 
on the 22nd of June. Then, as regards the petition that execu- 
tion may be stayed until security is given by the Plaintiff, it is 
an unprecedented application. It has been refused by the lower 
Appellate Court. Whether that refusal is right or not, can only 
be determined in the form of an appeal. This is an interlocu- 
tory order passed by a Judge competent to pass it, and no appeal 
is given from it. The principal appeal has never been lodged, 
and possibly never may be, and at all events it is not yet before 
the Committee. 



Sir Horace Bavey^ Q.C., replied. 



Lord Hobhouse :— 

Their Lordships are of opinion that the interlocutory orders 
which the petition complains of are such that their Lordships 
ought to advise Her Majesty to grant leave to appeal from them. 
It is not competent to their Lordships to make any order as to 
the stay of execution ; but they think it right to say that to 
them it appears to be the reasonable course that the Plaintiff 
should not pending the appeal be put into possession of the large 
sums in dispute, and probably it is reasonable that she should not 
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receive more than the annuity of Bs.25,000 which was decreed to 
her by the first Court, and with that intimation of opinion they 
leave the Appellant at liberty to apply to the proper Court in 
India for the due security of all money paid into the Treasury in 
obedience to the decree of the J udicial Commissioner. 

Solicitors for Petitioner : T. L. Wilson dt Co. 
Solicitors for Respondent : Watkina & Lattey. 
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THAKUil HARIHAR BUKSH Plaintiff ; 

AKD 

THAKUR UMAN PARSHAD Defendant. 

ON APPEAL FKOM THE COUKT OF THE JUDICIAL COMMISSIONER 

OF OUDH. 

Construction — Bazinamah — Naslan-bad-fuielan. 

Where a r&zinamah provided that an estate should be divided into certain 
fractions the division to hold good for ever and to descend from generation 
to generation, naslan-bad-naslan, and its object appeared to be to set at 
rest disputes as to the absolute proprietary right therein : — 

Eddy that according to the true construction and intention of the instru- 
ment the shares were to be held in absolute ownership. 

Concurrent findings as to the non-existence of an alleged custom will 
not be re-examined, xmless it be shewn that some principle of evidence had 
not been properly applied, or that the Courts had been led into error upon 
written documents^ 

Appeal from a decree of the Judicial Commissioner (April 4^ 
1883) affirming a decree of the District Judge of Sitapur (Sept. 3^ 
1881), which dismissed the Appellant's suit. 

The subject-matter of dispute was the share of a talook called 
Sarora in zillah 8itapur, which Bisaessur Buksh, at and before his 
death, and his widow Futteh after his death respectively held^ 
and of which after her death the Eespondent obtained possession 
from the rerenue authorities. 

It was not disputed that if the share held by Bisaessur Bukah 
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Present : — Lord Hobhouse, Sie Barnes Peacock, and Sir Richard CJouch. 
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was hid absolutely, and was subject to the ordinary Hindu law of 
succession on the death of his widow without any issue of Bia- 
sesBur's then surviving, the Bespondent, who was the brother of 
the father oiBissessur, was the sole heir of that share in exclusion 
of the Plaintiff who was one degree further removed. 

But the Plaintiff by his plaint contended that as he was the re- 
cognised talookdar of Sarora and held a sunnud as such from the 
Government of India, the whole interest of Bissesmr on his death 
without issue, " according to law and also to a usage prevailing 
among the Panwar Bajputs, reverted to the Plaintiff, as sole heir 
of Ganga BvJcshy deceased." 

By his written statement he varied somewhat this part of hi& 
claim and alleged his right " by reversion as paramount owner." 

And in the alternative he submitted that if under an agree- 
ment of the 4th of May, 1864, entered into between Plaintiff's 
father, Oanga Buksh, Bissessuf Buksh, and the Respondent, it 
should be held that Bissessur took an absolute interest in the 
share held by him, he, the Plaintiff, was by custom prevailing 
among Panwar Rajputs and opposed to the ordinary Hindu law, 
entitled equally with the Defendant to Bissesstir'a share. 

The Respondent, by his written statements in answer to the 
plaint, relied on a judgment and decree of the Financial Com- 
missioner of Ovdh of the 17th of June, 1867, passed in previous 
litigation to which Oanga Buksh and the Respondent were 
parties as a bar to the present suit, and also claimed as the sole 
next heir of Bissesswr Buksh the share in suit, which the Respon- 
dent alleged to have been the absolute property of BissessWy and 
to be governed as to succession by the ordinary Hindu law. 

The agreement of the 4th of May, 1864, was as follows : — 

" We are Ganga BuJcshy talukdar, Uman Parshady and Bissessur 
Buksh, parties to the suit respecting claim to taluka Sarora, 

" Whereas for several years there has been going on among us 
a dispute about the proprietary right respecting taluka Sarora, 
and whereas now, at the time of the regular settlement, we have 
agreed that after coming to an amicable settlement we should 
set the whole dispute at rest, so that whatever ill feelings exist 
between relations, the descendants of a common grandfather, may 
be removed, therefore by mutual consent it is decided that the 
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whole estate be divided as follows, the division to hold good for 
ever and to descend from generation to generation, viz. : — 

** Gwnga Buish i of the estate. 

** Bissessvr Buksh \ do. 

" Uman Parshad J do. 

^^ And the entire estate, including Paehehimgaon, having been 
divided into four parts, four lists were drawn up, we Bissesmir 
Buksh and Uman Parshad took up one each by consent of each 
other, and I, Oanga Bakhsh, took up the remaining two. There 
remains no longer any dispute about the division of the estate. 
We, Bissessur Buksh and Uman Parshady shall pay to Oanga 
Buksh the present Government revenue until the assessment of 
the regular settlement jama, and I, Oanga Buksh, shall add on to> 
it my half share of the jama and continue to pay it to Govern- 
ment. After the regular settlement the jama assessed on each 
village, whether it be more or less than the present amount, shall 
be paid by the party in possession in the manner above mentioned ; 
but the above proportion (of payment) shall be maintained in 
respect to the villages held in common, i.e,y we Bissessur Buksh 
and Uman Parshad^ shall pay half, and I, Oanga Buksh, the other 
half, and as there is a little difference in the quantity of land, it 
will be adjusted in the villages held in common, viz., Kathwa, 
Ohazipur, and SimnujU Nagar. In addition to above we. Uman 
Parshad and Bissessv>r Buksh, shall pay to Oanga Buksh, talukdar^ 
along with the instalment Bs.lO per cent., on account of talnkdari 
right on the present Government revenue, or on such amount as 
may hereafter be assessed from time to time. Therefore this 
agreement is executed as a deed of compromise (razinama) that 
it may witness, dated the 4th of May, 1864.'* 

The judgment of the Judicial Commissioner, so far as it is 
material, was as follows : — 

^* In appeal it is urged that the decision of the 17th June, 1867^ 
is no bar to the present suit, and as the grant was for maintenance 
the property should now revert to Plaintiff, the representative of 
the grantor. That the evidence suflSciently proved that even if 
the estate were Bissessur BuksVs absolute property the Plaintiff 
is by custom entitled to one-half. ^ 
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" For the Defendant it was contended that the District Judge, 
was wrong in holding that the arrangement of the 4th of May, 
1864, gave the late Bissessvr Buksh a single maintenance grant. 

" With regard to res judicata it was argued that in 1867 the 
parties to the present suit were not at arm's length, they had 
both sued the widow of Bissessv/r Buksh, but they had not sued 
each other. The question then before the Court was simply the 
right of Bissessur BuhsVs widow to hold the land. If the parties 
to the present suit had been co-Plaintiffs in 1866-67, the decision 
of the Financial Commissioner would not be binding as between 
themselves. The declaratory portion of the Financial Commis- 
sioner's decree was irrelevant. There is no identity as to cause 
of action. 

" On the death of Bissessur Buksh, his uncle Uman Parshad, 
and his cousin Oanga Buksh each filed a claim. The old settle- 
ment procedure was to make the person in possession Defen- 
dant, and all the claimants Plaintiffs, and then to determine who 
had the best title. Following this practice the Assistant Settle- 
ment Officer made Ganga Buksh and Uman Parshad Plaintiffs, 
and the Defendants were vaguely described as, * heirs of Bissessur 
Buksh, Five issues were fixed, the first three refer to the dispute 
between the Plaintiffs and the Defendants, but the fourth and 
fifth referred to the rights of the Plaintiffs intet se. They were 
4. * If the Plaintiff's claim is proved has the Plaintiff Um^n Par- 
shad a prior title to the Plaintiff Ganga Buksh or not ? Ontts on 
Uman Parshad.' " * 5. If not what are the respective shares of 
the Plaintiffs ? ' 

**The Assistant Settlement Officer decreed the estate to the 
widow of Bissessur Buksh on certain conditions, one of which was 
that on her death * the property shall psiss to the Plaintiffs Ganga 
Bukhsh and Um/in Parshad or their heirs in equal shares.' In 
appeal the Commissioner cancelled that portion of the Assistant 
Settlement Officer's order which directs that on the death of the 
widow the property shall pass to the Plaintiffs Ganga Buksh and 
Uman Parshad and their heirs in equal shares. On the death of 
the widow, it will be for the Court to decide the question of 
succession to the property.' 

" There were three appeals preferred against the Commissioner's 
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decree, namely, Qanga Buksh v. Mussammat Fateh Kunwar^ 
MmsammcU Fateh Eunwar t. Oanga Buksh and Uman Parshad, 
and Uman Perahad y. wife of Bissessur Buksh and Oanga Buksh. 
These three appeals were heard together and disposed of by the 
Financial Commissioner on the 17th of June, 1867, when the 
following judgment was recorded : — 

" * On the part of Qanga Buksh it is urged that as the words 
naslan-bad-naslan are entered in the ikramamah it ought to be 
held that the talookdar's relinquishment of rights enjoyed under 
the sanad can benefit only heirs of the body of Bissessur Buksh 
and not collaterals. The Financial Commissioner cannot edmit 
this plea. It is plain that by executing the ikramamah and 
compounding for an allowance of 10 per cent, the talookdar re- 
linquished all special right, and the colnnion law of succession 
must take effect. The Financial Commissioner holds that the 
order of the Lower Court giving the widow a life interest in her 
husband's estate without power of transfer is correct. There is 
however a probability that the widow may be tempted to allow 
the property to be wasted, and it is necessary to make a declaratory 
order as to the parties with whom the reversionary rights lie. 
The decree of the Commissioner's Court is aflSrmed, and it is 
declared that after the death of Bissessur Buksh^s widow his estate 
will be inherited by Uman Parshad and Oanga Buksh in such 
shares as may be legally due to them.' 

"It will be seen from the passages I have quoted that the 
question whether Um^n Parshad had a better title to the estate 
of Bissessur Buksh than Oanga Buksh was directly and substanti- ' 
ally in issue between Oanga Buksh and Uman Parshad in the 
former suit, that Oanga Parshad then urged that the grant should 
revert to the talookdar on failure of heirs of the body of Bissessur 
Bukshy and that the point was decided against him in the Court 
of the Financial Commissioner, which was a Court of competent 
jurisdiction. In this suit the Plaintiff claims on the ground that 
Bissessur Buksh having died without issue, the object for which 
the said grant or allotment was made has been attained, and the 
proprietary title in the said property reverts to the Plaintiff. 
This is precisely the point which was directly and substantially 
in issue in the former suit in the Court of the Financial Com- 
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missioner between the Defendant Uman Par shad and Oanga BukaJi, 
the £a.ther of the Plaintiff. The point was finally decided by the 
Financial Commissioner, and the District Judge has rightly 
decided that sect. 13, Act X. of IS??, as amended by sect. 6, 
Act XII. of 1879, was a bar to the rehearing of the claim. 

" As we cannot go behind the Financial Commissioner's decree 
of the 17th of June, 1867, it is unnecessary to consider whether 
the District Judge's construction of the agreement of the 4th of 
May, 1864, is or is not correct. 

^^ There remains the question whether the Plaintiff is entitled 
to half the property of the late Bissessvr Buksh. The plaint is 
not very clear as regards custom. In par. 11 it is said that on 
the death of Biesesavr Bvksh without issue the proprietary right 
in the whole property * according to law and also to a usage pre- 
vailing among the Pan war Eajputs reverted to the Plaintiff as 
sole heir of the said Oanga BuJcsh, deceased.' In the next para- 
graph it is said that if Hindu law be held to be against him, 
* the Plaintiff claims to be entitled to one-half share in the said 
villages and lands by virtue of a custom prevailing among 
Panwar and other Bajput tribes, to the effect that on the death 
of the last representative of one branch of the family, so that 
such branch becomes extinct, the surviving branches of the said 
family, without regard to the nearness or degree of relationship, 
are entitled to the property left by the last representative of the 
extinct branch in equal shares.' 

" The Plaintiff thus claims the whole of the estate according to 
^a usage prevailing among the Panwar Bajputs and half the 
estate by virtue of a custom prevailing among Panwar and other 
Rajput tribes.' The evidence produced was to support the 
alleged custom by which surviving members divide the property 
of a deceased relation without regard to the nearness or degree of 
relationship. The counsel for the Plaintiff has not contended 
that any custom has been proved by which the Plaintiff as son 
of the deceased's first cousin would inherit the whole of the estate 
in preference to the uncle of the deceased. But the contention 
is that the uncle and the grandson of another uncle should in- 
herit equally. Several instances were referred to by the Plaintiff's 
witnesses. There were some discrepancies in the depositions of 
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the different witnesses ; bnt on the whole the evidence shews that 
in the instances referred to the property has gone to relations 
standing in different degrees of relationship to the late owner. 
The one principle common to all these cases is that each branch 
of the family obtained a share of 'the property of the person who 
died without issne, without reference to the degree of relationship. 
Thus on the death' of Aparhdl Singh without issue his property 
went to the descendants of his great uncle Dhan Singh. Dhwn 
Singh had three sons^ namely^ Sheo Bukshy Chain Singh, and 
Madari Singh. On the death of AparhaJ Singh there were alive 
one son of Sheo BuJcsh, two grandsons of Chain Singh and two 
grandsons of Madari Singh. The property was divided into 
three shares^ one going to the son of Sheo Bukshy another to the 
grandsons of Chain Singh and a third to the descendants of 
Madari Singh. So when Dina Singh died half his property went 
to the son of his uncle, Narain Singh, and half to the grandsons 
and great grandsons of his uncle Dhtdip Singh. This principle 
was followed by the Assistant Settlement Officer on the 1st of 
August, 1866, when he directed that on the death of the widow 
of Bissessv/r Buhsh the property should pass in equal shares to 
Ganga BuJcsh and Unum Parshad or their heirs. But the decree 
of the Financial Commissioner left the question open. The same 
principle was followed by the Deputy Commissioner on the 31st 
of August, 1869, in the case of certain Panwar Thakurs, Qya 
Parshad v. Dhaukal Singh, and that decision was affirmed by the 
Financial Commissioner on the 20th of November, 1869. If the 
principle above referred to were to be followed in this case, the 
property of the late Bissessur Buksh would be divided between 
Uman Parshad, son of Basti Singh, and the descendants of 
Balwant Singh, son of Basti Singh. On the other hand no 
mention is made of this custom in the Settlement Becords. No 
case has been deposed to in which the first cousin, or first cousin 
once removed^ of a deceased person has shared with the uncle of 
the deceased person. And the Defendant's witnesses have de- 
posed to cases in which the custom was not followed. On the 
death of Gav/ri the whole property went to Hindu Singh, the 
brother, although the sons of a second brother, Mehrban Singh, 
were alive. On the death of Baghu Singh the property went to 
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the families of three cousins, but the family of Bam Parshady a 
fourth cousin, got nothing. On the death of Kushal his brothers 
succeeded, excluding his nephew, the son of a deceased brother* 
Other examples might be mentioned, but these aire sufficient to 
shew that there are exceptions to the custom relied on by the 
PMntiff, and seeing also that the custom was not recorded in the 
settlement papers, I am of opinion that it cannot be held to be 
so certain and invariable that the Court would be justified in 
following it in preference to the ordinary law of succession. I 
must therefore confirm the decision of the District Judge that 
the Plaintiff has failed to prove the custom on which he relies. 
I can see my way to no other decision, and the result of this pro- 
tracted litigation is that the property of Basti Singh will be 
divided equally between the families of his sons Balwant Singh 
and Uman Parshad ; the Plaintiff, as representative of the elder 
son, being the talookdar, and Uman Parshad^ the younger son, 
holding half the estate as under-proprietor, a result not altogether: 
unsatisfactory." 



Branson^ for the Appellant, contended that the order of the 
Financial Commissioner of the 17th of June, 1867, was not an 
adjudication in a suit. It was in a revenue proceeding, for the. 
purpose of ascertaining which of the claimants should be re- 
gistered in the Court records as the party responsible for the 
Government revenue. No issue was raised as to the matter in 
issue in this suit. The decision, therefore, did not render the 
issue in this appeal res judicata : Concha v. Concha (1) ; Krishna 
Behari Boy v. Brojeswari Chowdhra/ni (2). As regards the razina- 
mah of the 4th of May, 1864, it was an arrangement to provide 
maintenance for Bissessur BvJcsh and the Eespondent. It was 
not on its true construction intended, nor did it operate to create 
or allow absolute interests in Bissessur BuJcsh or the Eespondent. 
As regards the effect of naslan-bad-naslan, mokurruri istamrari, 
see Mussumat Bilasmoni Basi v. Shepherd (3). 

Doyne, and Mayne, for the Eespondent, were not called on. 



(1) 11 App. Cas. 541, 552. 

(2) Law Rep. 2 Ind. App. 283. 



(3) Ind. Law Rep. 8 Calc. 664 ; Law 
Rep. 9 Ind. App. 33. 
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1886. Dec. 14. The judgment of their Lordships was delivered bjr 
Lord Hobhouse : — 

Their Lordships do not think it necessary to call upon counsel 
for the Bespondent. 

This case has been put before their Lordships by Mr. Branson 
with great fullness, and they consider that he has argued it with 
great lucidity and force, and said everything that is possible in 
favour of his client ; but it is put before them in so clear and 
perspicuous a manner that they are able to deal with it on the 
opening. 

There are two questions. The first is, how the agreement, the 
xazinamah or compromise, of the 4th May, 1864, is to be con- 
strued ; and if it is to be construed as giving an absolute interest 
to Bissessur Buksh, then the second question is, in what shares 
the inheritance is to be taken by his heirs ? 

To take the last question first, the Pl«dntiff alleges that by 
a certain custom prevalent among the Punwar Bajputs, if a 
branch of a family has become extinct the other branches take 
,the estate in equal shares, which means in equed shares as be^ 
tween those branches, without regard to their being more or less 
remote in kinship to the deceased. That question was tried in 
the Courts below, and both Courts, the District Judge and the 
Judicial Commissioner, have come to the same conclusion upon 
it, adverse to the Plaintiff. Two lines of evidence appear to 
have been pursued, one consisting of instances of successions in 
kindred families, and the other of records of rights in wajib-ul- 
arzees. Upon the first line of evidence the Judicial Commis*- 
sioner, who seems to have examined the case with care, has come 
to the conclusion that, balancing case against case, there is no 
certain invariable custom proved on this point. He also states, 
and the District Judge states, that the wajib-ul-arzees do not 
support the custom. In their Lordships' judgment the wajib-ul- 
arzees to which they have been referred seem to go further. A 
document appearing in the record is a specimen, and it states 
that brothers or nephews of the deceased are to succeed, regard 
being had to the nearness of kinship. That is a statement 
contrary to the statement in the plaint and to the custom which 
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the Plaintiff alleges. Therefore their Lordships have not con- 
sidered it proper to go through the mass of oral evidence given 
in this case, because, if the Courts below concur in their conclu- 
sion upon such a matter as a family custom, their Lordships are 
very reluctant to disturb the judgment of those Courts^ If there 
had been any principle of evidence not properly applied ; if there 
had been written documents referred to on which the Appellant 
could shew that the Courts below had been led into error, their 
Lordships might re-examine the case ; but in the absence of any 
such ground they decline to do so. 

Then the question comes back to the construction of the 
razinamah, and that again is divided into two branches. The 
Courts below have found that the razinamah ought to be con- 
strued to give an absolute interest, because it has been decided 
that it should be so construed, — in fact that the miaitter is res 
judicata. Upon that point it is unnecessary for their Lordships 
to pronounce any opinion; but they wish it to be understood 
that they do not express any agreement with the Court below on 
this point, and it must be taken that, not having heard the argu- 
ment on the other side, their minds are completely open upon it. 

They rest their opinion upon the terms of the razinamah itself. 
After providing that the estate shall be divided into the fractions 
specified in it, the conclusion of the razinamah is that the division 
shall hold good for ever, and to descend from generation to 
generation — ^naslan-bad-naslan. Their Lordships have not been 
furnished with any authority, in fact Mr. Branson has fairly said 
he can find no authority, in which a gift with the words naslan- 
bad-iiaslan attached has been held to confer anything: less than 
the absolute ownership. On the contrary, in the various ca.es in 
which the expressions mokurruri, istimrari, istimrari mokurruri, 
have been weighed and examined with a view to see whether an 
absolute interest was conferred or not, it seems to have been 
taken for certain that, if only the words naslan-bad-naslan had 
been added, there would be an end to the argument, because an 
absolute interest would have been clearly conferred. Their 
Lordships think that the insertion of those words in the razi- 
namah would be conclusive in itself; but, looking at the expressed 
objects of the razinamah, they would come to the same conclusion 
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even if words of a less peremptory character had been used. It 
was for the purpose of settling a dispute which had been going 
on for several years about the proprietary right to the talook 
Sarora, and it was agreed that the whole dispute should be set 
at rest. The dispute was not as to maintenance ; it was not as to 
a temporary interest ; but it was as to the proprietary right. 
That is the dispute to be set at rest ; and when their Lord- 
ships find that such a dispute is set at rest by a division of the 
estate to hold good for ever, and that not a word is introduced 
which of its own force imports less than an absolute ownership, 
they find it impossible to doubt that the true intention of the 
parties was to give to all alike the same amount of interest in 
the shares conceded to them, viz. that absolute ownership which 
each was claiming for himself in the whole or part of the pro- 
perty. 

On those grounds their Lordships agree with the decision of 
the Courts below, though not for the same reasons, and the result 
is that the appeal will be dismissed. 

Their Lordships will humbly advise Her Majesty in accordance 
with that opinion, and the Appellant must pay the costs of the 
appeal. 

Solicitors for Appellant : Wathins & Lattey, 
Solicitors for Kespondent : T. L. Wilson & Co. 
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J.C» MUSSAMAT AMANAT BIBI Plaintiff; 

1886 jtND 

D^s. LUCHMAN PERSHAD and NAROTAM DASS Defendants. 

ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 

OF OUDH. 

Act L of 1877, s, 31 — Suit to reform a Deed — Mutual Mistake, 

Suit for reforming or altering a deed of mortgage dismissed, there being 
no reason to suppose that there was any fraud or deceit on the part of the 
Defendants^ or that there was any mutual mistake of the parties as to 
the amount which was stated as the sum for which the security was giyen. 

ixPPEAL by special leave from a decree of the Judicial Com- 
missioner (March 10, 1881), affirming a decree of the District 
Court of Fyzabad (Aug. 5, 1880) which dismissed the Plaintiff's 
suit. 

In his plaint the Appellant's deceased husband alleged that on 
the 16th of July, 1874, a decree had been passed against him in a 
suit brought by the Land Mortgage Bank of India, and that three 
other decrees had also been made against him by the same Court, 
one on the 14th of August, and two on the 28th of November, 
1876, in suits in which the Eespondent, Bahu Narotam Doss, was 
Plaintiff; that the bank's decree had on the 18th of May, 1876, 
been purchased by the three Babus, Lachman Pershad, Bisheshar 
Pershad, and Narotam Dass, while in the course of execution, and 
that the sale of the property attached thereunder was fixed for the 
18th of October, 1878 ; that on the 15th October, 1878, « having 
been deceived " by the three Babus, he executed, according to 
the accounts furnished by them without examining such accounts, 
a mortgage for Es.4,37,276 12a. in lieu of the aforesaid decrees and 
of a debt due by the mortgagor to a banker named Bam Kishen. 

He further alleged that the real amount of those four decrees 
and of the debt to Bam Kishen should have been stated in the 
mortgage deed of the 15th of October, 1878, as Es.3,78,588 2a. 7p., 
and not at Es.4,37,276 12a., and charged that the difference, 
amounting to Es.58,688 9a. 5p., was inserted in the mortgage 
" by reason of mistake and fraud," and he prayed the instrument 

* Present : — Lord Hobhouse, Sir Barnes Peacock, and Sir Kichard Couch. 
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might be rectified by the oorrectioii of this error and for con- 
sequential relief. 

The Plaintiff stated that the frand and mistake in the accounts 
had been discorered on the 25th of January, 1879. 

The Bespondents filed their written statement, in which they 
maintained that there was neither fraud nor mistake in fixing the 
principal amount mentioned in the mortgage atBs.4,37,276 12a. ; 
and explained the mode in which that amount had been arrived at; 

Upon these pleadings issues were framed, the first and main 
issue being, whether the mortgagor was bound by the mortgage 
deed of the 15th of October, 1878, stating the principal sum to be 
R8.4,37,276 12a., and whether he agreed to it or whether he was 
entitled to have the same rectified. 

C W, Arathoon, for the Appellant, contended that the con- 
sideration for the mortgage as expressed in the deed did not in- 
clude any debts except those expressed therein ; and that oral 
evidence was not admissible to contradict, vary, or add to the 
terms of the deed : See Indian Evidence Act, 1872, sects. 91, 92. 

The oral evidence, if admissible, did not prove the Defendants' 
ease. The mortgage deed ought therefore to be rectified (see 
Act I. of 1877, sect. 31), on the ground that the Appellant acted 
under a mistake of fact, and the Respondents by their conduct 
were responsible for and conduced to such mistake. Reference 
was made to Barrett v. Hartley (1) ; Kelly v. Solari (2). 

Branson^ for the Respondents, was not called upon. 

The judgment of their Lordships was delivered by 
Sir Barnes Peacock : — 

The question in this case is whether there are sufficient grounds 
made out by the Plaintiff for reforming or altering the deed of 
mortgage which was executed on the 15th of October, 1878. The 
Plaintiff in his plaint declares : — " That on the 15th October, 
1878, Fyzdbady the present Plaintiff, having been deceived by the 
Defendants, executed, according to the accounts furnished by the 
Defendants, and without examining them, an instrument for 
Rs.437,376 12a. in lieu of the aforesaid decrees, and of the debt 

(I) Law Kep. 2 Eq. 794. (2) 9 M. & W. 54. 
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due to Bam Kishen Mahajan^ Then he says that, looking to the 
actnal accounts between the parties^ ^' Bs.589688 onght to be de- 
ducted from the mortgage money entered in the aforesaid instru- 
ment/' and so on, and then that the cause of action accrued on the 
25th of June, 1879, when he found out the mistake. 

The Judge in giving judgment at the trial, says : — " The 
Plaintiff admits that previous to the execution of the mortgage 
deed an account was produced before him, and that Uma Parshady 
his diwan, stated that a certain sum was due. Mir Ohazafar 
Husain^ a well-known talukdar and a man of ability, had also 
been requested by the FlaintifiT to examine the account, and the 
Plaintiff has deposed that he relied on him. A draft of the deed 
was prepared only after the accounts had been produced ; and 
the Plaintiff says, moreover, that * it was discussed for some fifteen 
days, and altered.' " In another part of his judgment he says : — 
" The Defendants have not produced clear proof that Plaintiff 
entered into a special agreement about interest, nor that he 
authorized them to include other debts in the mortgage deed, or 
to appropriate payments on account of decrees to the liquidation 
of other claims ; but it is only reasonable to assume that when 
the Defendants were entering into such a heavy transaction with 
the Plaintiff, they would make a general settlement of their 
claims, and not leave small, or comparatively small, debts out- 
standing." It appears to their Lordships that, putting a correct 
construction upon the deed, and taking the evidence which was 
adduced, and the findings of the learned Judge, there is no reason 
to suppose that there was any fraud or deceit on the part of the 
Defendants, or that there was any mutual mistake of the parties 
as to the amount which was stated as the sum for which the secu- 
rity was to be given. 

Under these circumstances, their Lordships are of opinion that 
the decision of the Judge who tried the case in the first instance, 
and the decree of the Judicial Commissioner who afSrmed that 
decision, are correct, and they will, therefore, humbly advise Her 
Majesty that the judgment below be afSrmed, and that the appeal 
be dismissed, the Appellant paying the costs of the appeal. 

Solicitors for Appellant : Barrow & Bogers. 
Solicitors for Respondents : Watkins^ & Lattey. 
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A JUDHIA PERSH AD Ain) Another . . Plaintiffs; J.c* 

AKD ^^ 

SIDH GOPAL AND Others Defendants. ^«oiMtf,i8. 

ON APPEAL PROM THE HIGH COURT AT ALLAHABAD. 

Mortgage to Creditors — Eviderux of Intention — Deed held to he inoperative unless 

aU loere hotmd. 

A firm being in difficulties executed a mortgage to its creditors. Shortly 
afterwards some of the creditors named therein sued the firm and obtained 
decrees. 

In a suit brought by other creditors named in the mortgage for sale of 
the mortgaged property to the extent of their rights, and to recover their 
debts as due to them thereunder from the Defendants personally : — 

Held, that such suit must be dismissed. It appearing that the deed had 
neyer been acted upon, and that, notwithstanding that there was no stipu- 
lation to that effect, the intention and agreement were that the deed should 
not take effect unless all the creditors came in and were bound by it, the 
same could not be enforced. 

Consolidated appeal from two decrees of the High 
Court (March 14, 1883), reversing a decree of the Subordinate 
Judge of Oawnpore (July 19, 1881), which decreed the Appellants' 
claim, and directed that the amount thereof should be realized 
from the mortgaged property and from the person and other 
property of the first four Defendants. 

The mortgage deed on which the suit was based was dated 
the 22nd of June, 1875. The document at the outset stated 
that "a balance of Es.30,700 is due by us on account, book 
accounts and hundis;'* it then went on to name the several 
creditors, placing after the name of each the amount due to 
him. 

The following is the material portion of the document : — 

" And at the present time we cannot arrange to meet these 
liabilities. Therefore, in lieu of the Es.30,700, due to the afore- 
said mahajans, we mortgage to them collectively, three pucca 
masonry houses, together with the shop in which the business of 

* Present : — Lobd Hobhouse, Sib Babnes Peacock, and Sib Kichabd Gouor* 



22 INDIAN APPEALS. [L. R. 

J. C. Kanha Mai, Bwarka Das, is carried on in Old Generalganj, to- 
1886 gether with all its rights and appurtenebnces^ dakhili and khariji, 
Ajudhia within the boundaries noted at foot, and which up to this present 
EB8HAD mQment is in our proprietary possession, unencumbered by any 
SidhGopal. gale, mortgage, or gift, and without any other shareholders 
therein. The following' conditions and particulars have been 
mutually agreed upon between us, the mortgagors and mort- 
gagees : — 

" (1.) The mortgage consideration, as detailed above, shall be 
repaid by us to each of the said mahajans within three months, 
together with interest of ten annas per cent, per month, and the 
property shall be redeemed, and in this we shall raise no sort of 
excuses. 

^^ (2.) That the interest due to each of the mahajans on any 
unpaid balance shall be paid to them monthly, and if we fail to 
pay any of the mahajans the entire or any part of the interest 
due to them, then, consequent on such failure, all the mahajans 
shall be at liberty to cancel the agreed term of three months, and 
on the basis of the failure to pay the interest, sue us for the 
principal and interest, and to recover the same from the person 
and property of us, the mortgagors, whether the said property 
be hypothecated or not, or be moveable or immoveable, and it 
may be recovered from our heirs also. To this neither we nor our 
heirs shall demur. 

^^ (3.) That until the entire dues of the said mahajans be 
realized, we shall not mortgage, hypothecate, sell or give the 
mortgaged property to any one, and should we do so, it shall 
be invalid. 

" (4.) That the said mahajans shall be at liberty, in order to 
realize the sums due to them, to sue for and recover the same 
from our persons and property, whether moveable or immoveable, 
either individually or collectively in a body, and to this we or 
our heirs shall not object." 

Very soon after the execution of this document and on the 
24th of June, 1875, BeU Chum, the tweKth creditor mentioned 
in the deed, filed his plaint against the Eespondents, Kanha Mai, 
Banarsi Bos, Badlmj Lai and Sidh Gopal to recover the amount 
due by them upon a hundi, or bill of exchange, and obtained, on 
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the 11th of Angnsty 1875, a decree for the amount claimed^ with J. G. 
interest. 1686 

On the 17th of July, 1875, Chavhe Sidhari LcUl and Baldeo Ajudhia 
Pershad, the eighth creditors mentioned in the deed, filed their P*^=^ 
plaint against the same Defendants for the amount set against ^^^ Qopal. 
their names in the deed, with interest, and certain charges as 
money due on a hundi, and haying denied that they were con- 
senting parties to, or were at all aware of the deed, obtained on 
the 8th of September, 1875, a decree for the amount claimed 
with costs. Other suits were also brought against the same De- 
fendants by other creditors, and decrees were obtained and exe- 
cution taken out, and the rights of the said Respondents were 
8old in such execution, and were said to have been bought by 
the Bespondent Svodur Led, the son of the Bespondent, Kanha 
Mai. 

The claim of the Appellants not having been satisfied they, on 
the 27th of November, 1880, sued the five Respondents above- 
named, setting out the original debt, the execution of the said 
document of the 22nd of June, 1875, by the terms of which they 
contended that they were authorized to sue jointly or severally, 
and claiming that under that document their debt became due 
to them on the 22nd of August, 1875, and they prayed judgment 
to recover the principal and interest due to them " by enforce- 
ment of the mortgage lien against and auction sale of the mort- 
gage property entered in the mortgage deed to the extent of the 
Plaintiffs' right, and also by holding liable the persons of the 
Defendants " and their other property. 

The Subordinate Judge having decreed in the Appellants' 
favour the High Court in appeal dismissed the suit on the ground 
that the consideration upon the strength of which the houses 
were hypothecated was an actual or supposed promise of all the 
creditors mentioned in the deed to forbear from enforcing pay- 
ment of their debts for a period of three months from the date 
thereof; that that condition was broken by the institution of suits 
by creditors whose names were in the document within the period 
of three months ; and that thereupon the agreement came to an 
end, and the suit brought by the Appellants failed. They 
further added that the Appellants failed also on the ground that 
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J« G. they were not entitled to maintain their suit in respect of their 
1886 separate debt^ and in the absence of other parties interested under 
Ajudhia ^^6 deed as creditors. 

Pjsbshad 

SiDH GopAL. Covney Q.C., and C. W. Arathoon, contended that the decree of 
— the High Court was not warranted by the evidence. The actions 
by the two creditors were brought before the expiry of the three 
months allowed by the mortgage deed, and did not yitiate the 
contract or discharge the Respondents from their liability to the 
other creditors. The Appellants were entitled to sue on the deed, 
and by the 4th clause it was not necessary for them to join the 
remaining creditors. 

Qraham, Q.O.y and Branson, for the Bespondents, contended 
that there was no consideration for the mortgage deed, and that 
it was void and never took effect. It was intended by those 
who executed it that all the creditors should be bound by it and 
abide by it. Unless all the creditors concurred the arrange- 
ment fell through^ it was dependent for its validity upon all 
consenting. 

Beference was made to Indian Contract Act (IX. of 1872), 
sect. 25. 

Arathoon, replied. 
1886 The judgment of their Lordships was delivered by 

Deo 18. gu^ BlOHAED COUOH : — 

The Appellants in this appeal, who are the Plaintiffs in the 
suit, are bankers at Cavmpore. The Bespondents are a joint 
Hindu family consisting of four brothers, the sons of DwarTca 
Das, and carried on business at Oavmpore, CaleiUta, and Lucknow, 
the business at the different places being managed by some 
members of the family. It was a family business, apparently 
founded by DwarTca Das^ the father ; and the evidence was that 
the joint expenses of the family were paid out of the profits of 
the business. Indeed, on the argument of the appeal it was not 
disputed by the counsel for the Bespondents that the members of 
the family would be bound by the deed upon which the suit was 
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brought if it were valid and binding in other respects. In Jnne» J. 0. 
1875, the OaleuUa firm of the Respondents stopped payment^ and 1886 
that brought the firm at Cawnpore into financial difficulties, ajudhia 
Hundis had become due, and other hundis, for which the Cawr^ Pbbshad 
pore firm was liable, were becoming due. It appeared to be the 8™^ Oopau 
object of the creditors of the Cawnpore firm to prevent a stoppage 
of payment, and, by giving time to that firm, to tide them over 
the difficulties in which they were placed. For that purpose it 
seems to have been arranged by some of the creditors that a 
meeting should take place to see what could be done. 

The evidence with regard to this is as follows: — The first 
witness to which it is necessary to refer is Kakai Mdly who was 
one of the creditors. He said : — " Five or six days before the 
execution of the mortgage deed I had a conversation with Ajvdhia 
Pershad " — that is the Appellant and Plaintiff in the suit — " at 
his house, to the effect that if all the creditors were willing a 
deed may be obtained from Ea/nha Mai " — ^the Defendant, who 
appeared to have the management of the business at Cawnpore — 
^'regarding the property. Kanka Mai was then sent for. He 
said that though the hundis had not Mien due, yet he would pay 
half of the amount of the hundi which would fall due, and give a 
hundi for the other half. I and Afudhia Pershad asked Kanha 
Mai to give a mortgage of his property for three months, and 
that we would settle with the creditors. I had made mention of 
my Bs.8000. It was agreed at the time that all the money due 
to me would be entered. When I came from Lueknow I then 
learnt that only Bs.300 of the amount due were entered. I got 
very much displeased with Kanha Med for Bs.300 only being 
entered as due to me. Kanha Mai had asked me to obtain the 
consent of all the creditors, and that then he would execute a 
deed. He had told this to me and Ajvdhia Pershad. Both of us 
had agreed to this, that we would obtain the consent of all the 
creditors." The next witness is Madho BarHy who was also a 
creditor. He said :— " The amount due to me was Bs.l500. I 
said that I was not agreeable " — that is with reference to their 
asking him to join in giving time. — " Ajvdhia Pershad, Pwra/n 
Chand, and others, said that I should get my money included in 
the bond which was to be executed in favour of all persons. 
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J. 0. Afterwards I said that I was agreeable to what all proposed* 

1S86 Afterwards Eariha Mai was asked to execute the deed. He said 

Ajudhia that as some were agreeable and some not, let the dates of the 

PEBfflAD ijjjig q£ exchange expire, and he would pay the money as each 

&D H Go pAL. date expired. Ajvdhia Pershad told him to execute the deed, and 

that he would obtain the consent of all." 

Another witness was Laiman, who was the gomashta of Kanha 
Mai. He said : — *^ Five, six, or four days before execution of the 
deed, there was some conversation between Ajudhia Pershad and 
Kanha Mai at ten or eleven o'clock at the new house. The 
former told the latter to write an agreement to all his creditors 
that they would be paid in proportion to each one's share from 
the income of the Benares and I/ucJcnow firms. Kanha Mai then 
replied that the amounts of expired dates would be paid first, and 
those of unexpired dates would be paid from time to time as their 
dates of payment expired. Ajvdhia Pershad then said : — ^ This 
arrangement might lead some one to institute a suit whereby you 
will be put to a loss. I will make them understand that I will 
pay them proportionately when the money is received.* Kanha 
Mai answered that those who had amounts of expired dates still 
outstanding would hardly agree to this; whereupon Ajvdhia 
Pershad said that he would make settlement with them all. 
Ka/nha Mai then said : — * If you take the responsibility upon 
yourself I will execute the agreement.* Kanha Mai then executed 
the agreement, and pledged his property therein.'* 

Kanha Mai was also called as a witness, and after speaking as 
to the firms at Cawnpore and CalevMa, he said : — " Five or six 
days prior to the execution of the document the creditors began 
to make their demands. Badhe Pershad^ Pwan Chand, and Par^ 
meshri Das made demands in respect of kutcha and pucca hundis. 
No other creditors made demands. The request made was to 
have the property made over to them, lest we should hereaftet 
deny, as others had done, and that a suit should be brought, and 
a proportionate division of any moneys be paid. Ajvdhia Pershad 
and others said that all would be settled up, and I asked how 
those were to be settled whose dates for payment had fallen due. 
The first day the conversation was held with me alone, and the 
next day Behari Das was also with me. Ajvdhia Pershad said 
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that hd kad ptevailed on all to take a proportionate share." j.o. 
Further on he made a statement to which the Subordinate Judge isss 
who tried the suit seems to have attached some importaiice. He Aj\n)mjL 
said : — " There was no stipulation as to what would be the result P^J^^ 
if any creditor complained after the document had been written/' Sidh Gofal. 

There was some evidence given on the part of the Plaintiff 
which was not altogether in agreement with that which has been 
read, but the Subordinate Judge took no notice of that evidence, 
and the High Court appears not to have thought it to be trust- 
worthy. It is to be observed that the principal part of Ajudkia 
'Pershad's debt was upon hundis which had not become due. He 
had, therefore, a strong interest in promoting an arrangement 
which would place him in the same position as the creditors 
whose hundis were due. 

It is true that Kanha Mai made the statement that there was 
no stipulation, but the whole of the evidence shews that the 
parties fro!m the first appeared to have contemplated that all the 
creditors would join ; and it would not be necessary that there 
should be an express stipulation if, from the nature of the trans- 
action, and their conduct, it is apparent that this was the under- 
standing of the parties, and that they all acted upon the £Etith 
that all the creditors would join in the arrangement. 

Upon that the deed which is the subject of the suit was 
executed. It is dated the 22nd of June, 1875, and is in these 
terms : " Hypothecation deed, dated 22nd June, 1875, executed 
by Kanha Mai and others. We, Kanha Mai, Benarsi Das, Badhe 
Lai, and Sidh Gopal, the sons of Dwarha Das, and proprietors of 
the firm known as that of Dwarha Das, Kanha Mai, in Old 
Oeneralganj, City Gawnpore, by caste Khattri, and residents of 
Catmpore, do hereby declare that being sound in both body and 
mind we agree that a balance of Es.80,700 is due by us on account 
book accounts and hundis to the following creditors." Here 
follow the names of all the creditors, with the sums due to them, 
as in a list given in hy Kanha Mai, the whole amounting to 
Rs.30,700. Then it says : " And at the present time we cannot 
arrange to meet these liabilities. Therefore in lieu of the 
Ks.30,700 due to the aforesaid mahajans we mortgage to them 
collectively three pucca masonry houses, together with the shop 
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J. 0. in which the bnsiness of Kanha McU, Dwa/rka Das, is carried on 

1886 in Old Oenercdgcmjy together with all its rights and appurte- 

Ajudhia nances." Then follow some conditions and particulars which 

^^^^^^^ need not be read, one being a provision that Ajudhia Pershad^s 

SidhGopal. finn should collect the debts due to the firm and divide the 

money amongst the creditors. 

Shortly after the mortgage was executed two of the creditors 
named in it, namely, Sadhari Lai and Dehi Oham, brought suits 
against the Bespondent's firm, and obtained decrees. It does 
not appear that from the time of the execution until the suit of 
the Appellants was brought anything was done under the deed, 
that any of the debts due to the firm were collected by Ajudhia 
Pershad^a firm, and apparently the deed was not acted upon in 
any way. 

The present suit was not brought until November, 1880. It 
was brought to enforce the claim of the Appellants under the 
mortgage. In their plaint they treated the deed as a mortgage 
to them for Bs.6600, the amount of their debt, and they prayed : — 
" A judgment to recover the Bs.6600, principal and interest, with 
costs of suit, by enforcement of the mortgage lien against, and 
auction sale of the mortgage property entered in the mortgage 
deed to the extent of the FlaintifiTs right, and also by holding 
liable the persons of the Defendants, and the other property 
owned and held by them." 

The Subordinate Judge made a decree in their favour to the 
eflfect of what was prayed for in the plaint. 

Some questions have been raised upon the form of this decree, 
and the form of the suit being not upon the whole mortgage, and 
for the benefit of all the mortgagees and creditors, but for the 
benefit of the Appellants alone. It is not necessary for their 
Lordships to say anything upon those questions. 

The main ground of defence in the case is that in consequence 
of the two creditors who brought their suits and obtained decrees 
not assenting to the deed, it cannot be enforced ; that the inten- 
tion and agreement were that the deed should not take effect 
unless aU the creditors came in and were bound by it. Now it 
appears to their Lordships, upon the evidence in the case, that 
this was the intention of the parties, and that, although there 



VOL. XIV.] INDIAN APPEALS. i 29 

was no express stipulation to that effect, it is obyious from all J. 0. 
that took place that this is what they meant, and is the agree- 1886 
ment which was come to between them. The deed would not Ajudhia 
have been executed unless there had been that agreement. If •'^™^ 
the object of the arrangement is looked at, it would appear that SidhGopal. 
this must have been their understanding. VThat all the parties 
desired was, that time should be given by the creditors to the 
Cawnpore firm in order that they might not be obliged to stop 
payment. If any creditor was at liberty to disregard the deed, 
and to bring a suit and obtain a decree, and get execution of it, 
he would be able to gain a preference oyer the other creditors, 
and in effect to oblige the Cawnpore firm to stop payment. It 
would be proper and right for them, if one creditor was endea- 
Touring to obtain a preference oyer the others, to stop payment 
and to see that their property was equally divided amongst their 
creditors. In fact they did stop payment upon the suit being 
brought by the two dissentient creditors and the decrees obtained, 
and the effect was that the mortgage was not acted upon. No- 
body appears to have sought to enforce it until this suit was 
brought ; and the conclusion which their Lordships draw from 
the evidence is much strengthened by the conduct of the parties. 
The High Court, upon an appeal from the decision of the Sub- 
ordinate Judge, were of the opinion here expressed, and accord- 
ingly they reversed his decree, and dismissed the suit. Their 
Lordships think that was the proper conclusion from the evidence 
which was given in the case, and that under the circumstances 
the mortgage did not take effect. They will therefore humbly 
advise Her Majesty to dismiss the appeal, and affirm the decree 
of the High Court, and the Appellant will pay the costs. 

Solicitors for Appellants : T, L. Wilson & Oo. 
Solicitors for Eespondents : Watkim & Lattey. 



30 INDIAN APPEALS. [L. B. 



J. 0.» MAH AEANI OF BUEDWAN • . • • Dependant ; 

1886 

AND 

Plaintiffs 

AND 

Defendants. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 



Dec. 16, 17. 

1887 MUBTUNJOY SINGH and Otheks 



Feb. 5. 



Bengal Beguiation VIIL of 1819, sect, 8, para, 2 — Service of Notice — Personal 

Service on Defaulter insufficient. 

HeldyXh!sX under Beguiation YIII. of 1819, sect. 8, para. 2, it is necessary 
for a sale thereunder that not merely the notice therein referred to should 
be stuck up at the Collector's and zemindar's kucherees, but that it must 
also be published in the required manner at the kucheree on the land of 
the defaulter, meaning on the land which it is sought to sell under the 
Beguiation, or if he has no kucheree, then at the principal town or village 
on the said land. 

Serrioe on the defaulter penwnally is not sufficient. 

Appeal from a decree of the High Court (April 6, 1883) 
affirming a decree of the Subordinate Judge of zillah Hooghhy 
(Dec. 31, 1881). 

By those orders the suit brought to set aside the sale of lot 
Amerpore, a putni talook, was decreed, on the ground that the 
notice of sale was not served in accordance with the terms of 
Beguiation VIIL of 1819. 

The facts were as follows : — 

The mehal of Amerpore is situate in zillah SoogMy, and is part 
of the zemindary property of the Appellant. 

A putnee talook settlement thereof was made jointly with Sri 
Narain Kv/r (father of the Bespondent B^dhahullvh Kur) and 
Iswar Chunder Etir (the husband of the Plaintiff-Bespondent, 
KrishnaJcamini Daai), the name of Sri Narain Kwr alone being 
registered in the zemindar's books as the proprietor of the 
talook. 

After the death of Sri Narain Kv/r and Iswar Ghv/nder Ktir, 
the PlaintiflF-Bespondent, Krishnahamini Dasi, and the Bespon- 

♦ Present :— Lord Hobhouse, Sib Babnes Peacock, and Sib Richabd Couch. 
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dent Badhabidlub Kur became the joint owners of that talook, J» 0. . 
each being entitled to a moiety in joint possession of the whole. i^ 

To recover the arrears of rent (Rs.6475 14a. lljp.) for the half- mahabahxof 
year ending 1287 B.S. (which ended the 11th of AprU, 1881), ^^«JJ^^ 
the Appellant proceeded to cause the patni to be sold according Mtotuwot 
to Eegulation VIIL of 1819. —' 

It was found that in compliance with the terms of sect. 8 of > 
that Begulation the petition of the zemindar was duly stuck up 
in the Collector's kucheree, and a similar notice was also stuck 
up at the zemindar's own Sudder kucheree, but the following 
direction in that section was not fulfilled, " and a copy or extract, 
of such part of the notice as may apply to the individual case 
shall be by him sent to be similarly published at the kucheree 
or at the principal town or village upon the land of the de- 
faulter." 

It was found that this notice was not taken to lot Amerpore 
and published there, but was taken to Mahanud Dehi kutcheree, 
where the defaulting putnidars resided, and then made over to 
Badhabvlhib Kwr^ who tore off a part, which he retained, and gave 
the remainder to the serving peon, and directed Jodu Nath Bose, 
the joint servant of the co-sharers, to give a receipt, which he 
did. 

Upon this notice being so served, on the following day Badha- 
hullvb Kur appeared before the Collector by filing a petition in 
which he contended that the zemindar had charged too much 
interest on the amount of rent he claimed as due, and prayed 
that, " deducting the excess interest, take from me a deposit of 
the rest of the money." 

And on the admission of the zemindar that the interest had been 
overstated, the Collector ordered the amount to be amended and 
the sale to proceed for such amended arrears ; and the sale ac- 
cordingly took place on the 13th of May, 1881. 

The Subordinate Judge was of opinion that as there was a mal 
kucheree of the defaulter's upon the defaulting mehal, and as 
Mahanvd 18 not included in lot Amerpore, nor is it a principal 
town or village in that lot, that, therefore, service of notice at 
Maharmd was not sufficient to satisfy the requirements of sect. 8, 
Eegulation VIII. of 1819. He was further of opinion that the 
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J* 0. peon did not duly publish the notice at some place exposed to 
1886 public view. 
Hahabani or The suit was therefore decreed, the sale was ordered to be set 
^^^^^^ aside with costs against the Appellant, and it was ordered that 
Mtotunjoy the purchaser should recover his purchase-money. 

The High Court, after referring to a Full Bench the question 

" whether the service of the notices was sufficient in point of law 
ta satisfy the requirements of the Eegulation," dismissed the 
appeal in accordance with the opinion expressed by the Full 
Bench (Qarth, 0. J., jB. O. MiUer, McDondly Prinsep, and Totten^ 
ha/niy J J.). 
That opinion was as follows : — 

^^We are of opinion that in this case the notice was insuffi- 
cient. 

" If there is a kucheree upon the land of the defaulting put- 
nidar (by which expression we mean the land of the talook in 
question), we think that the notice must be published at that 
kucheree. 

** If there is no such kucheree, the notice must be published at 
the principal town or village within the talook. 

" We think, also, that the mere delivery of the notice to the 
putnidar or one of his amla is not sufficient ; but that it must be 
pvhlished in the manner required by the section. The necessity 
for accurately conforming to the provisions of the Begulation is 
laid down authoritatively by the Judicial Committee in the case 
of Maharajah ofBvrd/wwn v. Srimati Tara 8oondari DeUa (1)." 

Coude, Q.C., and Sir Horace Davetf, Q.C. {Doyne and (7. W, 
Arathoon with them), for the Appellant, contended that in this 
case personal service on one of the defaulters, who was joint 
manager for both, and on the joint servant of both the defaulters, 
was sufficient to satisfy the Begulation. Besides, the defaulters 
were aware of the sale, and by their conduct and acts acquiesced 
in the sale proceedings, and were bound thereby. The only 
persons who .could question the proceedings would be the dur- 
putnidars. The putnidar, under the circumstances, cannot avail 
himself of objections which might or might not lie in their 

(1) Law Rep. 10 Ind. App. 19. 
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mouth. Beference was made to Looflcmism Begum v. Kowv/r J. G. 
Ram Ohtmder (1) ; Sona Bebee v. LaJl Chand Chowdhry (2) ; Bam- I886 
sdbuk Bose v. Monmohini Bosiee (3) ; Maharajah of Burdwan v. mahabahi of 
Srimati Tarasoondari Debia (4) ; Mungazee Chaprassee v. Sreemutty ^^^^^^ 
SAiJo (5) ; Oowree Loll v. Joodhisktir (6) ; ByTcunt Nath Singh v. Mubtunjoy 

Maharajah Dheraj Mahtah Chtmd Bahadoor and Others (7). 

The Bespondents did not appear* 

The judgment of their Lordships was delivered by 1887 

Lord Hobhouse : — ^^' 5. 

The only questions on which it is necessary fpr their Lordships 
to express any opinion in this case are, first, what is the true con- 
struction of the Begulation VIII. of 1819, sect. 8, par. 2 ; and, 
secondly, whether the Maharajah of Bwrdwan, who is the selling 
zemindar, has done what is necessary for a sale under that Begu- 
lation. 

The material facts are not in dispute. The requisite petition 
and notice were stuck up at the Collector's kucheree, and the 
requisite notice at the zemindar's kucheree. The copy or extract 
which is next directed by the Begulation to be similarly pub- 
lished was not stuck up at the Plaintiff's kucheree at Amerporey 
or anywhere else in Amerporey which is the putni talook in 
question. Service of that notice was effected on BadhabuJlvby 
the Plaintiff's nephew and co-sharer in the talook, at her kucheree 
in Mahanudy about nine miles from Amerpore. The Plaintiff's 
Mahantid kucheree is in the same house with that of BadhahvJlub. 
It has been strongly urged at the bar that this service must be 
taken to be service on the Plaintiff herself; but their Lordships 
do not think it necessary to decide this matter, which, for the pur- 
poses of the judgment, they will assume in favour of the zemin- 
dar. Would such a service relieve him from giving notice on 
the lands at Am&rpore f 

The directions of the Begulation are, that a copy or extract of 
the notice which is stuck up at the zemindar's kucheree " shall 

(1) Beng. S. D. A. (1849) 371. (4) Law Rep. 10 Ind. App. 19. 

(2> 9 Suth. W. B. 242. (6) 21 Suth. W. R. 369. 

(3) Law Rep. 2 Ind. App. II. (6) 25 Suth. W. R. 141. 

(7) 17 Suth. W. R. 447. 
Vol. XIV. D 
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J. 0. be by* him sent to be similarly published at the kucheree, or at 
1887 the principal town or yillage on the land of the defaulter.'* It is 
MahIbahi of argii^d that these terms do not require publication on the land of 
BuBDWAK the defaulter, but that they are satisfied by publication at his 
HuBTrKJOT kucheree, wherever it may be. And it must be allowed that the 
...» ' grammar of the sentence, taken alone, admits of such a construc- 
tion. 

The High Court have decided four points ; first, that if there is 
a kucheree on the land of the defaulting putnidar, the notice 
must be published there ; secondly, that by the land of the de- 
faulter is meant that land which the zemindar is seeking to sell 
for default of rent ; thirdly, that if there is no such kucheree, the 
notice must be published at the principal town or village on the 
land in question ; and fourthly, that it must be published in the 
manner required, and that service on the putnidar is not suffi- 
cient. In all four of these propositions their Lordships agree. 

To hold otherwise might defeat some of the substantial objects 
of this Begulation. It appears from the preamble that one of the 
objects is to establish " such provisions as have appeared calcu- 
lated to protect the under-lessee from any collusion of his 
superior with the zemindar, or other, fbr his ruin, as well as to 
secure the just rights of the zemindar on the sale of any tenure." 
And immediately afterwards occurs the statement that it has been 
deemed indispensable to fix the process by which the said tenures 
are to be brought to sale. The object of directing local publica- 
tion of notices is to warn the under lessees of the contemplated 
proceedings which may result in sweeping away their property, 
and also to act as advertisements to persons who may bid at the 
sale. Both these objects might, and in many cases would, be 
frustrated, if it were sufficient to publish notice at any kucheree 
which the putnidar may happen to possess, however distant it 
may be, or to serve it personally on the putnidar. 

Moreover, the notice in question is described as "the notice 
required to be sent into the " mofussil." The word " mofussil " 
is doubtless opposed to the sudder kucheree of the zemindar. It 
may .be used to signify the subordinate estate which is the sub- 
ject of the proceedings, and in their Lordships* opinion it does 
point to that estate. 
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Then it is suggested that this suit is brought by the putnidai*, J. a 
and that an objection founded on the interests of the under 1887 
lessees is not available to her. But that suggestion proceeds on Maharaiti <>f 
a misconception of the nature and force of the objection. Their ^^^^^ 
Lordships have to construe the Regulation. They find a process MTOTUHJOfr 

prescribed by it, which its framers thought it indispensable to 

fix, for the observance of which they have declared the zemindar 
to be exclusively answerable, and which is calculated to protect 
all persons interested in the estate against injury by the working 
of a very swift and summary remedy given to the zemindar. 
The zemindar has neglected to observe a substantial portion of 
that process. There is therefore material irregularity in his pro- 
<;edure, and of that irregularity the putnidar is entitled to avail 
herself as a '^ sufficient plea " within the meaning of the Begula- 
tion. Of course there may be cases in which one who might 
otherwise be entitled to avail himself of an irregularity has so 
conducted. himself as to have waived or forfeited his right. But 
no such case is suggested here. 

It remains to look at some decided cases which were cited as 
authority against the foregoing conclusions. 

In the case of Looftonism Begum v. Kowur Bam Chtmder (1), 
the prescribed formalities had not been observed by the zemindar, 
and the sale by him was set aside. But in the course of their 
judgment the Sudder Dewanny Adawlut expressed an opinion 
that the kucheree of the defaulter may be any kucheree in 
which the collections of the tenure are made. Their Lordships 
however observe that the learned Judges do not cite the words 
of the regulation correctly. They appear to mix up the sentence 
which relates to the mode of publication with the next one, 
which relates to the evidence of it, two very distinct things. 
Moreover, they rely on the presence of the comma placed after 
the word " kucheree." Even if the punctuation were of the im- 
portance ascribed to it, it so happens that as the sentence is 
pointed the word " kucheree " may be applied to the whole ex- 
pression " upon the land of defaulter," just as easily as to the 
last three words only. But their Lordships think that it is an 
error to rely on punctuation in construing Acts of the Legisla- 

(1) S. D. A. (1849) 371. 

P 2 
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J. c. tore. They find that the reasons given do not support the 

1887 conclnsion, from which they feel no difficulty in dissenting. 

MahIbahi of ^ ^^® <^^^^ ^^ Mvaigazee Chaprassee r. Sreemutty Shiho (1) a 

BtJBDWAN Division Bench of the High Court decided^ with much hesitation, 

MuBTUHjoT that the regulation was satisfied by publication at a kucheree of 

the defaulter which, though not on the land to be sold, was on 

adjacent land, and was the office at which all the business of the 
estate to be sold was carried on. If that decision were right it 
would not goyem this case, in which there has been no publica* 
.tion in the mofussil at alL Independently of that difference, the 
decision appears to have been rested on the dictum of the Sudder 
Dewanny Adawlut in 1849, and on the reason given for that 
dictum. But for the reasons above given their Lordships prefer 
the conclusion that the kucheree meant is one en the land to be 
sold, and that if there is none, as was the fact in the case under 
consideration, the publication should be in the principal village 
on that land preferably to a kucheree on other land. If there 
should be no village at all, an adjacent kucheree might be the 
proper place of publication, but no such case appears to have 
occurred. 

The only case cited which is directly in favour of the conten- 
tion in this case is that of Oov/ree Lall v. Joodhishtir (2), where it 
was decided that the Begulation was satisfied by service of notice 
at the house of the defaulter. But the authority of that decision 
is undermined by its being rested mainly on the case of Bona 
Beebee v. LcUl Chand Chowdhry (3), and the recognition of that 
case by this Committee in 2 Ind. App. p. 77. The same case 
has been again recognised by this Committee in 10 Ind. App. 
p. 20, but it is no authority for the proposition for which it is 
cited. It has been above pointed out that the formalities 
which the zemindar has to observe, and the evidence by which 
that observance has to be proved, are two totally distinct things. 
All that Sir Barnes Peacock decided was that if the observance of 
the requisite formality was distinctly proved, it was not neces* 
sary to have the mode of proof which the Begulation directs. In 
the case in 10 Ind. App. this Committee found that the question 

(1) 21 Suth. W, R. 369. (2) 26 Suth. W. R. 141. 

(3) 9 Suth. W. R. 242. 
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whether the requisite fonnality had been observed depended Qn J; <X 
conflicting evidence, but that the statutory mode of proof had 1887 
clearly not been followed, and they held that the decision must mahabahi of 
go against the zemindar, whose business it was to foUow the pre- b^^w^^ah 
scribed method. They did not diflfer from Sir BameB Peacock, Mubtukjot 
nor did they hold that the statutory proof was the only proof that — « 
could be given. Neither did Sir Barnes Peacock decide or inti- 
mate any opinion that one of the important formalities required 
as preliminary to a sale could be dispensed with. Mr. Justice 
Olover rests his decision wholly on that of Sir Barnes Peacock^ 
and its recognition by this Committee. And their Lordships 
observe that Mr. Justice Bomesh Chtmder Hitter, who adds other 
reasoning, is a party to the judgment now appealed from, ap« 
parently without dissent. 

The result is that their Lordships will humbly advise Her 
Majesty that this appeal should be dismissed, and the judgment 
of the High Court affirmed. 

Solicitors for Appellant : T. L. Wilson <& Co. 
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lAmitatwn — Partition — Account of Proceeds of Family Joint Estate — Oudh 
Bent Act (XIX. of 1868), sect. 83, cl. 16, and sect. 106. 

Where a judgment of the Judicial Committee in 1879 declared that the 
Defendant to a suit brought in 1865 held the villages in suit in trust for 
the joint family to which he belonged, and as a joint family estate governed 
by the rules of the Mitakshara, and decreed that the Defendant do cause 
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the said villages and the proceeds thereof to be managed and dealt witb 
and applied accordingly : — 

Heldy that the Courts below were precluded from holding in subsequent 

suits that such Defendant held the said villages as an integral impartible 
estate according to the rule of primogeniture without the said trust, or 
from declaring that the Plaintiff was entitled to have his share allotted on 
partition, to be held by him as sub-proprietor to the Defendant. 

One of such subsequent suits brought in 1880, being by the said Plain- 
tiff to determine the amount of wasilat, and to adjust accounts of the 
profits which had accrued during the pendency of the principal suit, to fix 
the extent of the share to which he was by agreement with some of his 
co-sharers entitled, for separate possession by partition of his shares of 
|L13 villages and of all the property which had been acquired by Defendant 
with the profits of the joint estate and the joint property not included in 
the former suit, that Defendant should render accounts to the extent of 
the a'bove-mentioned shares of the profits during his management and for 
payment : — 

Held, (1) that such suit was not barred by limitation. 

(2.) That the provisions of the Oudh Bent Act (XIX. of 1868), sect. 83, 
cl. 15, and sect. 106 might apply to the profits of the 113 villages of which 
the Plaintiff had been recorded as a shareholder, but could not apply to the 
rest of the joint estate whether moveable or immoveable. 

(3.) That the provisions in the Civil Procedure Code applicable to mesne 
profits did not apply to a suit for partition, or for an account of the 
proceeds of family estate. 

J. HE first appeal was from an order of the Judicial Commissioner 
(Sept, 12, lb82), aflSrming an order of the District Judge of 
Sitapv/r (Jan. 3, 1882). 

The second appeal and cross appeal were from an order of the 
Judicial Commissioner in another suit (July 16, 1883), amending 
an order of the District Judge of Sitapur (Feb. 15, 1883). 

The family in which this litigation occurred consisted of the 
sons and grandsons of three brothers, Hawanchal Singh^ Bhawani 
Singh, and Fateh Singh. Hurdeo Bux was the son of the first 
named, and father of the Appellants. J[ewahir Singh was the son 
of the second named. Parhut Singh and Oaneshi Singh were the 
sons of the third named. 

The principal suit of which this litigation was the sequel was 
instituted in 1865, by Hurdeo Bux and his cousin Parhut Singh 
against the Eespondent Jewahir Singh, the sunnud holding talook- 
dar of Bassendihy to recover their shares of the joint Hindu 
family property then consisting of 113 villages. 

The Plaintiffs having been unsuccessful in the Indian Courts^ 
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Eurdeo Buus alone appealed to Her Majesty in Council. On the J. €• 
9th of June, 1877 (Law Rep. 4 Ind. App. 178), the cause was 1886 

remanded to Iridia for further consideration by an order of Her pibthi Pal 
Majesty in Council. The final order of Her Majesty in Council ®^^^ 
on the hearing after the remand is dated the 22nd of March, Thakub 

, ' Jewahib 

1879, made in conformity with the recommendation of the Singh. 

Judicial Committee dated the 1st of March, 1879, which is ""^ 

reported in Law Bep. 6 Ind. App. 161. 

The facts of this case will be found fuUy set forth in those two 
decisions. 

The agreements referred to in the judgment in Law Bep. 
6 Ind. App. 161 and in the present report, were dated the 23rd of 
March, 1870, and the 5th of February, 1874. The eflfect of 
them, and especially of the earlier one, formed a material question 
in this appeal. 

The first paragraph of the agreement of the 23rd of March, 
1870, on which Hurdeo Bva relied in the present suits, as giving 
him a claim to a second one-third share of the talook (i.e.f the 
share which otherwise would, according to his contention, have 
devolved upon ParbiU Singh and Ganeshi 8ingh)y is as follows : — 

" We, Hurdeo Bux^ son of Hawanchcd Singhf and Parhut Singh^ 
and thakurain of Jamayet Singh, descendants of Fateh Singh, co* 
sharers of taluka Baaaidihy situate in Parganah and TahM in the 
district Sitapur, do hereby declare that whereas since commence- 
ment of 1277 Fasli there has arisen a dispute regarding the 
estate between us and Jewahir, talookdar, and cases have been 
instituted in every Court. Of these cases one regarding right 
to two-thirds of the estate remains unfinished up to this time, 
and relief has not been granted us from any Court, we have now 
mutually agreed that we three persons should conjointly prefer 
an appeal to England, pay the costs thereof in proportion to our 
respective shares, and so not on any account neglect to conduct 
the said appeal ; whoever separates himself from conducting it 
or refuses to pay the costs he will cease to have any concern 
with his share and lose his claim thereto, and the individual 
engaged in conducting the said appeal will be held to be 
permanent proprietor of the share of such person who will have 
no further share or right in the said appeal." 
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J. Q. The two following paragraphs related to a settlement of account 

1886 to be taken between the parties to the agreement^ in respect of 

PiBTHi Pal the income of certain villages which the committee of talookdars 

Singh j^g^^ awarded them out of the talook of Basai Lih for mainten- 

Thakxjb ance, and the division of the rabbi crop for the year 1277 F. 

Jewahis 

SmQif. Differences thereafter arose, and suits were instituted between 

""^ Hvrdeo JBt«aj and Pa/rbwty and the latter, ceasing to live with the 
former, joined himself with Jewahir Singh^ with the result that 
the second of the agreements above referred to was executed, on 
the 5th of February, 1874, by ParhU Singhy and Ganeshi Singh, 
who had then attained majority, to Jewahir Singh^ and was 
registered on the same day. 

This agreement was made with reference to the appeal then 
pending, which Bv/rdeo Bux had preferred to Her Majesty, 
against the decree of the Commissioner's Court, of the 10th of 
June, 1872, and which appeal he had preferred on account of 
Pa/rhtd and Oane^i, and their one-third share, as well as his 
own. By that agreement Parbut and Ganeshi withdrew from 
the appeal, and expressed their willingness to accept the main* 
tenance awarded to them by the British Indiem Associution {Le,^ 
the talookdars' committee), and confirmed by General Barrow as 
a decree. They declared that their relinquishment was not for the 
benefit of Hvrdeo BuXj but of Jewahir, who would take any further 
right that might in the suit be held to have belonged to them. 

Immediately after the order of Her Majesty in Council, made 
in accordance with the judgment of the 1st of March, 1879, 
reached India, Hu/rdeo applied for execution thereof. Eventually 
the Judicial Commissioner, on the 11th of November^ 1879, 
ordered that proclamation be made, by beat of drum, in each of 
the 113 villages forming the subject of the suit, to the effect that 
these were the estate of a joint, undivided Hindu family, in which 
Thakar Surdeo Bux had a member's rights ; and which was held 
by Thahwr Jewahir Singh in trust for the joint family ; and that 
Thakv/r Jewahir Singh be enjoined, in the words of the decree, 
that he do cause and allow the said villages, and the proceeds 
thereof, to be managed and dealt with and applied accordingly ; 
failing which he would be liable to be proceeded against under 
sect, 260 of Act X. of 1877. 
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Thereupon Rwrdeo Btux, on the 2nd of June, 1880, applied J. 0. 

under Act XVII. of 1876, entitled the Ovdh Land Revenue Aef^ 1886 

1876, ss. 57 and 58, to have his name entered as a co-sharer of Pirthi Pal 

Basai Bih talook, in the register which the Deputy Commissioner Singh 

of each district is, by the 56th section of the Act, directed to Thakub 

, Jewahib 

Keep. SiNQH. 

On the 4th of June, 1880, the Deputy Commissioner ordered 
accordingly, and his order was affirmed on appeal. 

Eventually the Judicial Commissioner held that Hvrdeo Bux 
could not obtain an account from Jewahir Singh of the rents 
and profits of the talook from the commencement of the litiga* 
tion, but for that purpose must proceed by suit. In consequence 
Hvrdeo Btue, on the 14th of December, 1880, instituted the first 
of the present suits, making only Jewahir Singh Defendant. He 
prayed as follows : — 

" (a.) That it be declared that the bazdawa (petition of with- 
drawal of suit) dated the 5th of February, 1874, executed by 
Parhd Singh and Oaneshi Singh, in Jewahir SingVs favour, is 
invalid and of no effect, as against the previous agreement of the 
23rd of March, 1870, executed in Plaintiff's favour; and that 
Plaintiff is entitled, as against Jewahir Singh, to recover Parhut 
Singh and Oaneshi Singh's share, in addition to his own, viz., 
that Plaintiff, Svrdto Bux Singh, is also entitled to the second 
third share of all the property, which, on the 28th of August, 
1865, consisted of 113 villages, as a joint and undivided family 
property. 

" (6.) That the aforesaid Plaintiff be declared entitled to two- 
thirds share in all 'the property which has been acquired, with 
the profits of the joint and undivided estate, by Jewahir Singh 
(Defendant), trustee, and is now in his possession, and the joint 
and undivided property not included in the former suit, a list of 
all of which is attached to the plaint. 

^ {c.) That the Plaintiff be put in separate possession, by par- 
tition, of both kinds of estate, to the extent of the aforesaid 
shares, and be declared entitled to have his share in the villages 
partitioned through the Eevenue Courts. 

^^{d,) That, to the extent of the above-mentioned shafes, the 
Defendant be ordered to render accounts of the mesne profits 
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J. 0^ during his management, and also from the 28th of August, 1865, 

1886 up to the present date, and to the date of partition in future, 

PiETHi Pal aiid to pay all the money that may be found due, after deduction 

^^f ^ -of all proper charges and costs of purchasing estates, &c., with 

Thakub the exception of so much profits of the third share of the 113 

Jewahib , 

SiNOH. villages for which PlaintifiTs name has been entered in the 
Eevenue Eecords, and for which he can seek his remedy from the 
Rent Court, since 1288 F. 

The reference in the plaint was to the Ovdh Bent Act (Act 
XTX. of 1868), by the 83rd section of which (clause 15), ex- 
clusive jurisdiction is given to the Courts of Revenue in Oudh^ 
over suits by a sharer against a lumberdar, or co-sharer, for 
share of the profits of an estate or any part thereof, or for the 
rendering and settlement of aocounts in respect of such profits,'* 
and by the 106th section it is enacted that " suits for the recovery 
of a share of profits shall be instituted within three years from 
the date on which the share of profit claimed shall have become 
due." 

On the 14th of February, 1881, and the 21st of March, 1881^ 
orders were made by the Judge directing Parhut Singh and 
Gcmeshi Singh to be made parties Defendant, together with cer- 
tain other persons, Sitaramy Bcibi Dyal, and others, whom the 
Plaintiff, Hurdeo Bux, by a separate list appended to his plaint, 
had alleged to be holding certain other villages " benami " for 
Jewahir Singh, 

This was accordingly done, and the Plaintiff filed an amended 
plaint, to which these new parties were made Defendants. 

Parhut Singh and Ganeshi Singh filed a joint written statement^ 
by which they asserted their own rights to a one-third share^ 
and contested the claim of both Hurdeo Bux and Jewahir Singh 
to that share. 

The other additional Defendants did not file any written state- 
ment, and were, as well as Parhut Singh and Ganeshi Singh, con- 
sidered by the Judicial Commissioner to have been unnecessarily 
made po^rties to the suit. 

While these proceedings were taking place in the first suit, 
Jewahir Singhy on the 4th of August, 1881, instituted, in the 
same Court, the second of these suits, against Hurdeo Bux, hy 
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which he songht a declaratory decree as to the extent of ^urdeo^s J. C/ 

share in 1L3 villages, and also as to the impartihility of the said 18S6 

property in his (Jewahir's) hands. Pibthi Pae 

By his plaint he contended, that though Swrdeo was, under St^^h 

the Order of Her Maiesty, entitled to an account of his share of Thakur 

, . , Jewahik 

the profits thereof, he was not entitled to a partition, the talook , Singh. 
being, under the joint operation of Act I. of 1869, the sanads, "~* 
and the grant, " entire and indivisible, according to the rule of 
primogeniture ;'* and that Hurdeo was merely entitled to a bene- 
ficial interest in the said property, and to an account of his share 
of the profits, but not to partition ; and also that as to certain of 
the 113 villages in suit, which were specified in the 3rd schedule 
of the plaint, the same had been acquired by Jewahdr and his ^ 

father, by their own personal exertions and good management, 
and that he, Jewahir, was consequently, under Hindu law, entitled 
to a double share in respect of them. 

On the 3rd of January, 1&^2, the Judge dismissed Svrdeo 
Sva^s suit, «.e., the first suit. 

The Judge held, firstly, that Hvrdeo Bux's suit was not barred 
by limitation, so far as regarded " the profits of the estate equiv- 
alent to his share." With reference to the issue as to partibility, 
the Judge held that Hurdeo Bux was not entitled to partition, 
and that the estate was not partible having regard to the Oudh 
Estates Act, 1869, and to the sanad, as also to the previous judg- 
ments of their Lordships of the Judicial Committee, as well in 
the appeals between these parties, as also in the appeals of the 
Widow of Shmiker Sahai v. Bajah Kashi Pershad (1) and of the 
Ranee of Chillaree v. Government of India (2). 

As to the claim for mesne profits, the Judge observed that the 
plaint of Hwrdeo Bux, filed in 1865, had omitted to claim them, 
and that since the passing of Act XIX. of 1868, jurisdiction over 
suits by co-sharers to recover their share of mesne profits 
belonged to the Eevenue Courts alone, and that there the Plain- 
tiff should prefer his suit. As to Hurdeo* s claim to the one-third 
share which had belonged to Parhut and Ganeshi, the Judge 
observed that it was not shewn in this suit that Parhut and 
Oaneshi were entitled ta that share, and that it had not been so 

(I) Law Rep. Ind. App. Supp. Vol. p, 220. ' (2) Ibid. 237. 
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^* Q decided by the Judicial Committee ; and that the nature of the 
l«86 assignment of their interest, which Hwrdeo relied on, wafi am- 
PiBTHi Pal biguous, and the agreement was revocable as being without con- 
^^^ sideration, and Parhufs refusal subsequently to appeal, not being 
Thakub calculated to preiudice Hv/rdeo's rights, and that it could not 
SiMGH. Operate as a conveyance so as to give Hwrdeo the right to recover 
possession under it ; and that as to Ganeshi Smgh^ his mother, 
who was admitted not to have been at the time his legal guar- 
dian, had no authority to deal with her infant son's interest as 
she pleased. 

The judgment concluded with the following findings : — 

1. That the suit is not barred. 

2. That the Plaintiff is a member of the family, and joint in 
interest ; and that separation in residence does not necessarily 
destroy the joint interest in the property existing in a joint and 
undivided Hindu family. 

^^ 3. That the estate is not partible under the sanad and statute, 
and that the Plaintiff cannot claim partition of the moveable or 
immoveable property of the estate ; but that the Plaintiff is 
entitled to the beneficiary interest in the entire estate, to the 
extent of one-third share of the profits, in the terms of the Privy 
Council decision dated the 1st of March, 1879. 

^^ 4. That the Plaintiff is a co-sharer, and the Defendant 
Jewahir Singh is, in respect of the Plaintiff, the lambardar 
answerable to the Plaintiff for the share, and to the extent 
of the share, in the profits of the estate decreed by the Privy 
Council. 

" 5. That the Civil Courts have no jurisdiction in awarding 
and decreeing either profits or mesne profits between co-sharers 
and lambardars who are in the position of trustees, and that such 
claims must be preferred to the Bent Court, under paragraph 15, 
clause D., sect. 83, Act XIX. of 1868. 

^* 6. The Defendant, Parhut Singh^ has no right to a definite 
portion of the estate. The agreement, purporting to convey one- 
third share in the estate to the Plaintiff, is therefore invalid. 
Moreover, the agreement is otherwise invalid and unenforceable 
by law. No claim can be founded upon such an agreement as is 
set forth in the plaint." 
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The Judicial Commissioner dismissed Burdeo Bux*8 appeal Jlo. 
from this judgment on the 12th of September, 1882. 1886 

The following is the material part of his judgment. PibthTpal 

" The greatest part of the Plaintiffs claim is based on the ^^^^ 
agreement of the 23rd of March, 1870. It will therefore be con- Thakub 
venient, in the first place, to consider that document. It is in smoR.; 
three parts. The first part refers to an appeal to Her Majesty in 
Council ; the second, to a settlement of accounts of the Tillages 
in the possession of the parties; and the third relates to the 
division of the produce of the rabbi crop of 1277 Fasli. It is on 
the first part only that the Plaintiff bases his present claim. 

" This document purports to be an agreement between persons 
who, according to the Plaintiffs case, were members of a joiut 
undivided Hindu family. But members of such a family have 
no definite shared ; and it is not easy to see how the arrangement 
could have been carried out. But the Plaintiff has not sued for 
the specific performance of this, agreement. On the strength 
of it he has sued to recover property in the possession of a 
third party, as if it were a conveyance. Now, it clearly was not 
a conveyance — it transferred no property. It was simply an 
agreement, with an extravagant penalty ; and the District Judge 
has rightly held that it cannot be enforced^ The only remedy 
the Plaintiff had for a breach of the agreement was to sue for 
damages. 

" I agree with the District Judge that the Plaintiff has not, 
by the agreement of the 23rd of March, 1870, acquired a right 
to the shares of Parbut Singh and Ganeshi Singh, whatever they 
may be. And as the Plaintiff is not entitled to those shares, it is 
unnecessary to consider what interest Parlmt Singh and Ganeshi 
Singh may have in the estate. 

"The next point to be considered is, whether the Plaintiff 
is still a member of a joint undivided Hindu family • • • . 

** It was held, by their Lordships of the Privy Council, on the 
1st of March, 1879, that at the commencement of the suit, that 
is, in 1865, Hurdeo Bux, as far as the 113 villages then in dispute 
were concerned, was entitled to the rights of a member of a joint 
Hindu family. It is not even alleged that a partition of the 
family estate has since been made, and, had Hurdeo fi^o; claimed 
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J. 0. his rights and privileges, as a member of a joint &tid Undivided 

1886 Hindu family, I am inclined to think he must have gained his 
PibthiPal cause. But Hurdeo Btix has adopted another course. He has 

SraoH apparently made no attempt to enforce his rights as a member of 
Thakub a joint Hindu family. Assuming his share to be a definite one 

Singh. of one-third, he has had his name entered in the Eevenue 
Eegisters as a sharer owning one-third of the 113 villages, the 
subject of the former suit. He lays no claim to those villages, 
or any part of them, in this suit, but sues for a share in certain 
villages, and moveable property, which he alleges have been 
since acquired from the profits of the joint estate ; and also for 
an accoimt of profits. He has therefore been acting in two 
different characters. As a co-sharer, owning a one-third of the 
estate, he has had his name entered in the Bevenue Begisters. 
As a member of a joint undivided Hindu family he brings this 
suit. This double character is v^ry apparent in his claim 
regarding profits. He does not sue for so much of the profits 
of the 113 villages as he can sue for in the Bent Courts as a 
co-sharer, but, as member of the joint Hindu family, he claims 
so much of the profits of those 113 villages as the Bent Courts, 
under the law of limitation (Act XIX. of 1868, sect. 106), would 
be unable to decree^to him as a co-sharer. 

" It appears to me that the two characters are opposed. If the 
Plaintiff is a co-sharer, owning the definite share of one-third, he 
cannot at the same time be a member of a joint undivided Hindu 
family. The Plaintiff, has acted as a co-sharer, and his own 
action shews that he has ceased to be a member of the joint un- 
divided Hindu family. 

" It remains to be considered whether, as a late member of the 
joint Hindu family, he can sue for more than he has already got, 
namely, the one-third of the 113 villages. 

" It w^a3 urged, for the Plaintiff, that their Lordships of the 
Privy Council, having ruled that Jewahir Singh held as trustee 
of the joint family, no length of time would bar a suit against 
him ; and the learned counsel quoted sect. 10 of Act XV. of 1877. 
The counsel for the Defendant replied that as the property was 
not vested in trust for any specific purpose, the section quoted is 
not applicable ; that the case comes under No. 109, Schedule II. 
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of the lAmitcdion Act. The property claimed by the Plaintiff was J^ G, 

not vested in JewcMr Singh in trust for any specific purpose* 1886 

The plaint alleges that it is property acquired with the profits of pibthi Pal 

the joint estate. The claim is not to follow up the trust property Singw 

in Jewahir Singh* s hands, but rather to hare an account of his Thakub 

jEWAHHt. 

stewardship, and a decree for a share of the. profits, or the pro- Binoh. 
perty purchased with the profits. I agree with the learned 
counsel for the Defendant that sect. 10, Act XV. of 1877, does 
not apply. But I do not agree in his view that the case is 
governed by No. 109, Schedule II., Act XV. of 1877. That 
article refers to a suit ^ for the profits of immoveable property 
belonging to the Plaintiff, which have been wrongfully received 
by the Defendant.' In this case the immoveable property did 
not belong to the Plaintiff ; all the right he had was that of a 
member of a joint undivided Hindu family. Nor were the profits 
wrongfully received by the Defendant; Jewahir Singh^ as manag- 
ing member of the joint family, had a right to receive the profits* 
Whether he wrongfully withheld the whole of those profits from 
the Plaintiff is another question. The case does not quite fall 
finder No. 127, Schedule II. of the Limitation Act, as a suit ' by 
a person excluded from joint family property to enforce a right 
to share therein,' because the Plaintiff has not sued to enforce 
his right to share in the joint property, but has sued for a specific 
share of the profits. I am of opinion that the claim. being for an 
account, and for a share of profits, and of property purchased with 
profits, falls under No. 120, Schedule II., as * a suit for which na 
period of limitation is provided elsewhere in this schedule ;' and 
the time allowed is six years from the date when the right of 
action accrued. The original suit, in 1865, was instituted on the 
28th of August, in the Settlement Court. Such Courts did not 
entertain claims to profits. Act XVI. of 1865, however,, was then 
in force. It provides that suits relating solely to the title or 
successiion to land, or to any right in respect of any land, shall 
be heard in the Bevenue or Settlement Courts. But Plaintiff, 
as a member of a joint undivided Hindu family, had a right to' 
more than the actual land — ^he had a right to share in the common^ 
purse ; and he might, have sued to enforce his right to share, or 
for partition, in the Civil Court. That his right to do so had 
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J. (X accrued in 1865 is beyond doubt, for, in his petition of the 10th 

1886 of October, 1865, Jewahir Singh denied the Plaintiff's right to 

PiBTHi Pal share in the estate. Since then Jewahir Singh has persistently 

SiKGH denied the right ; and Plaintiff haying failed to sue to enforce 

Thakub his right to share, or for partition, at that time, cannot now 

81NOH. recoyer a share of the profits in a suit instituted after the lapse 

" of fifteen years. 

^^ I hold, then, that the claim of SwrAeo Bv>x for an account for 
a share of profits, and for a share of the property purchased with 
the profits, is barred by limitation. 

" It is further contended that ParhU Singh and OanesM Singh, 
haying resigned their rights in the family property — ^the shares 
80 resigned should be diyided equally between Plaintiff and 
Jewahir Singh. There is nothing on the record to shew that 
these four persons were the only members of the joint family. 
Hv/rdeo Bux, in his deposition, has said he had a son. If Hwrdeo 
Bux was a member of the joint family, prima fade his son would 
be also. Had Plaintiff remained in enjoyment of his rights, as 
member of a joint and undiyided Hindu family, he would doubt- 
less haye benefited by this resignation, if it took place. But, 
haying been excluded from such enjoyment for more than fifteen 
years, he cannot now require Jewahir Singh to share with him 
any adyantages that he may haye secured by compromise or other 
arrangement. 

" The first fiye grounds of appeal refer to the partibility of the 
estate ; but haying found that Plaintiff is not entitled to any 
share sued for, it is unnecessary for me to go into the matter of 
this question. Plaintiff certainly alleges that he is in possession 
of one-third of the 113 yillages ; but his right to separate that 
share is not before me in this suit." 

From this judgment Hwrdeo Bva alone appealed to Her 
Majesty. 

In the second suit the Judge, on the 15th of February, 1883, 
" decreed and declared that the Defendant," {i,e. Hurdeo Bux) 
^ is only entitled to one-third of the profits of the property (as a 
member of the family) described and goyemed by the judgment 
of the Priyy Council, dated the 1st of March, 1879, which is 
identical with the property in suit here." 



J 
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As to the impartibility of the estate in question, which the J. O. 
Judge held to be established, he referred to and set out at length 18S6 
part of his judgment in the first suit, upon the same issue ; and p^btbi Pal 
he expressed his opinion that his judgment on that point had not Sin«. 
been overruled by the Judicial Commissioner, who had not dealt Thakub 
with the question, inasmuch as he disposed of the suit on another ^inoh. 
point. 

On the 16th of July^ 1883, the Judicial Commissioner ordered 
thoi the decree of the District Judge should be amended, and 
that Hurdeo Bvac should be declared entitled to have one-third 
of the estate separately apportioned to him ; the said one-third 
jshare so allotted to him to be held by Hwrdeo Btia, as a sub- 
proprietor, and subject to the payment of the Government revenue, 
plus 10 per cent. 

The Judicial Commissioner in his judgment held that the 
question of the impartibility of the talook, was not concluded by 
the decision as to such impartibility by the District Judge in his 
judgment in the first suit, inasmuch as he (the Judicial Commis-^ 
sioner), on appeal from that judgment, although he afBirmed the 
Judge's decree, yet declined to decide as to whether that judg- 
ement was correct in holding the talook to be impartible. 

And taking up the question, the Judicial Commissioner held 
that their Lordships of the Judicial Committee had not before 
them the question of impartibility, and so had not decided it> 
but had declared that Hurdeo Bvas was entitled to the rights of 
^ member of a joint Hindu family, according to the rules of the 
Mitakshara ; and that one of the rights of a member of such a 
family is to insist on a partition of the joint family estate, and 
therefore Hwrdeo Biix was entitled to have a definite share of the 
family estate separated for himself. 

And the Judicial Commissioner further held that there is 
.nothing, either in the fact of a taloqk descending under the Oiidh 
JEstates Act according to primogeniture, or in the terms of that 
Act or of the sanad, which made the talook in question impar- 
.tible, and that Hwrdeo Bv/x was therefore entitled to partition of 
his share, but would have to pay the Government revenue and 
4»lookdari dues.to Jieie;aAir /Siit^A. 

As to Jetpdhi'ii' Singh's plaim to a doijble share of the villages in 
Vol. XIV. E 
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J. 0. the third schedule to the phunt^ as haying been acquired by him 

1SS6 and his father by their own personal exertions and good manage- 

j>n^^^ ment, the Judicial Commissioner rejected it on the ground that 

81MOH Jewahhr Singh ^has Mled to prove that he has acquired any 

Thaxub distinct property by aid of the joint funds." 



BoraH. 



Leithy Q.C.9 and C. W. Araffuxm, for the Appellants, contended 
that the first suit, that brought by Hurdeo Bux^ should have been 
decreed with costs, and the second, that brought by the Bespon- 
dent Jewahir Singh, should have been dismissed with costs. It 
had been declared by the judgment in Law Bep. 6 Ind. Ap. that 
the 113 villages then in suit were held by Jetoahir Singh ^^in 
.trust for the feunily as a joint femiily estate." Jewahir, during 
the long time that he had been in wrongful possession of that 
joint estate had made purchases with the profits. Such purchases 
were accretions to the joint estate, and the Plaintiff was entitled 
to have them brought into partition and to be allotted his share 
thereof. Hv/rdeo Bux was entitled to a decree for partition of 
the whole. In dismissing his suit as barred by limitation the 
Judicial Commissioner completely misinterpreted the rights of 
the parties as declared by the Order in Council and their con- 
sequent remedies. Similarly the District Judge erred in holding 
that the estate was impartible, and that the Order in Council 
or the judgment in 6 Ind. Ap. had so regarded it. He was wrong 
also in holding that the Civil Court had no jurisdiction to enter- 
tain the claim for profits or to decree the Defendant to come to 
an account of his receipts. As regards the second suit, that was 
not maintainable, having regard to its nature and to the circum- 
stance that by it Jewahir was seeking the same relief as he had 
done in a previous suit not in the record which had been dismissed 
by the Judicial Commissioner by his order of the 8th of July, 
1881, for want of jurisdiction, which order had not been appealed 
from. The Judicial Commissioner was clearly wrong in decree- 
ing to the Defendant under proprietary rights. The only question 
was whether he was or was not entitled to proprietary rights. 
.Moreover, no claim to a double share was made out. 

Eeference was made to Act XIX. of 1868, s. 83; CivU Pro-- 
4iedwe Code, s. 244 ; Act XV. of 1877, Sched. II.j art. 127. 
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Doyne, and Thomas^ for the Bespondents^ contended timt the j. o. 
decree of the Judicial Commissioner in the first suit was right isga 
and ought to be afiSrmed ; and that the decree of the same Court pis^^p^ 
in the second suit, so far as it declared the right of Hurdeo Bu^ Sihor 
to have one-third of the estate separately allotted to him, was Thaeub 
wrong, and ought to be reversed or varied. It was contended Sihoh, 
that Hurdeo Bux*8 claim was barred by limitation : Axst XV. of 
1877, Sched. IL, art. 127. The suit, moreover, was barred, as held 
by the first Court, by Act XIX. of 1868. He was, by the effect 
of the Privy Council judgment, so far a co-sharer as that he 
could not assert his rights in a Civil Court. He obviously must 
go to the Kent Court as regards the 113 villages, and his rights 
to the remaining property stood on sufficiently similar grounds 
to make him amenable in respect of them to Act XIX. of 1868, 
Otherwise, if he had no separate share, he could not sue upon 
partition for a definite share of the profits of joint estate. The 
profits are not divisible till the estate is divided. In the second 
suit the Judicial Commissioner rightly held the talook to be 
impartible. In fact, the question was no longer open. The Dis* 
trict Judge had held it so by his decree in the first suit, and that 
decree had never been reversed. 

Leith, Q.C., replied. 

The judgment of their Lordships was delivered by 1887 

S3 EioHABD Couch:— jv6. 26, 

The parties to the suits which are the subject of these consoli- 
dated appeals are members of a Hindu family in Ovdhy being the 
sons and grandson of three brothers, Sewanchdl Singh, Bhawani 
Singh, and Fateh Singh. One of them, Hwrdeo Bux, died pending 
the appeal to Her Majesty in Council, and the Appellants are 
his sons and representatives. Prior to the annexation of the 
kingdom of Oudh the family was joint, the Bespondent, Jewahir 
Singh, being the head of it, and the manager of the family 
property. The lands which belonged to the family were con- 
fiscated by the British Government by Lord Canning's Procla- 
ination of March, 1858, and on the 28th of April, 1858, a sum-- 
mary settlement of them was made with Jewahir Singh. He was 
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J, o. consequently inclnded in the list of talookdars in accordance with 
1887 the Government letter of the 10th of October, 1859, and a sanad 
PibthTpal ^^ granted to him. After the passing of Act I. of 1869 he was 
Singh ^^q registered in List No, 1 under sect. 8 of that Act, and in 
Thakub List No. 5. On the 28th of August, 1865, Hurdeo Bux and 
Singh. Parbvit Singh brought a suit in the Settlement Court, which then 
had jurisdiction in the matter, against Jewahir Singh by a 
petition of plaint, in which they stated that since the death of 
their fathers they had been, according to the old order of things, 
living together, their expenses being paid out of the profits of the 
estate, the Plaintiffs continuing in possession of the talooka, and 
the kabuliat standing in the name of the Defendant ; that he 
intended to dispossess them and keep them out of their permanent 
right to the profits ; and they prayed that after inquiry proper 
orders be passed so that they be not deprived of their rights. In 
a written statement, dated the 6th of October, 1865, they stated 
that they had been compelled by an order of the Criminal Court, 
dated the 15th of September, 1865, to give up possession, but 
that previously to that time they had held continuous possession. 
The Defendant in his written statement alleged that he had held 
possession of the land without any co-sharer, and that a summary 
settlement had been made with and a sanad granted to him alone. 
The Courts in Ovdh decided in favour of Jewahir Singh, and Hurdeo 
Bux appealed to Her Majesty in Council. It is unnecessary to 
refer to the judgments of the Ovdh Courts, as the rights of the 
parties were determined by the final order of Her Majesty in the 
appeal. The case was twice before this Committee, and is re- 
ported in Law Kep. 4 Ind. App. 178, and 6 Ind. App. 161. 

On the first occasion their Lordships, after referring to two 
previous cases, Thukrain Sookraj Koowar v. The Oovemment and 
Others (1), and Widow of Shtmkar Sahai v. Bajah Kashi Pershady 
not then reported but since reported (2), say : — 

" Their Lordships are of opinion that, up to the time of Lord 
Canning's proclamation the whole of the villages mentioned in 
the summary settlement were the joint family property of the 
Petitioner and Parbut Singh and the Defendant, and that they 
were either ancestral or purchased with the proceeds of ancestral 
<1) 14 Moore's Ind. App. Ca. 112. (2) Law Rep. Ind. Ap. Supp. Vol. p. 220. 
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estate. The Defendant himself, more than a year after theJ J. 0. 
date of the summary settlement, stated in his deposition on oath i887 
made in another case, on the 8th of July, 1859, that the custom pibthi Pal 
prevailing in his family was that if his cousins, meaning the Singh 
Plaintiff and Parbid Singh, who were his partners, should claim, Thaktjb 
they would get their shares divided. He said, * They at present -singh. 
live with me, and receive food and clothing.' It does not appear 
clearly from the latter words whether the estate was held as joint 
family property or whether the Defendant merely made an allow- 
ance to the Plaintiff.** 

Their Lordships then, after saying that the Lower Courts 
appeared to have decided the case merely upon the ground that 
the Defendant was protected by the sunnud, advised Her Majesty 
that the Commissioner should be directed to try, or to refer to 
the Settlement Officer for trial, the issue whether the Respondent 
had in any and what manner agreed or become bound to hold 
the villages comprised in the summary settlement ttnd sunnud, 
or the rents and profits thereof, in trust for the Appellant and 
Parbfd Singh, or either of them. Her Majesty's Order in Council 
was made accordingly. 

On the 13th of December, 1877, the Commissioner found that 
" there is no proof of any fresh act or agreement on the part of 
the Eespondent by which he became bound to hold the villages 
alluded to in the issue set in trust for the Appellant and ParhtU 
Singh, but that they were an undivided Hindu family up to 1865, 
and that the joint interest extended to the whole estate then in 
possession, ancestral and acquired." 

The appeal came before this Committee again in January, 1879, 
and judgment was delivered on the 1st of March. It is sufficient 
to quote the following passages from it. Having stated the 
finding of the Commissioner, and that it was fully warranted by 
the evidence, it says : — 

" Their Lordships are of opinion that the facts so found, coupled 
with the statement of the Defendant in his application for a 
summary settlement, to the effect that Surdeo Bux was his partner, 
and with his deposition of the 8th of July, 1859, in which he 
stated that the custom prevailing in his family was that if his . 
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J. C. cousins, meaning the Plaintiff and Parbut Singh, who were his 

1887 partners, should claim, they could get their shares divided, afford 

PiETHi Pal suflScient grounds to justify their Lordships in presuming that, 

Singh ^p ^^ ^^^ ^jjj^^ ^j ^^^ quarrel in 1865, it was the intention of the 

Thakot Defendant that the villages included in the summary settlement 

Singh. and sunnud should be held by him in trust for the joint family, 

and as a joint family estate, subject to the law of the Mitak- 

shara." 

Their Lordships then state the reasons for their opinion, that 
the Act I. of 1869 did not operate so as to change the relative 
conditions of the parties, and to put an end to the trust upon 
which the Defendant had previously held the estate, and conclude 
by saying : — 

" The plaint does not allege that the Plaintiffs have been dis- 
possessed of their rights, but merely that the Defendant intends 
to dispossess them, and to put a stop to the profits enjoyed by 
them, and they simply pray that they be not deprived of their 
right, 

" Their Lordships must deal with the case as it stood at the 
commencement of the suit. At that time there does not appear 
to have been any complete separation or division of the family, 
and the Plaintiffs do not pray for a partition of the estate. Sv/rdeo 
Bux was not entitled to any definite portion of the estate, but 
merely to the rights of a member of a joint Hindu family. Their 
Lordships cannot therefore do more than humbly advise Her 
Majesty, which they will do, to allow the appeal, and to reverse 
the judgments and decrees of both the Lower Courts, and to 
declare that the Defendant holds the villages in suit in trust for 
the joint family, and as a joint family estate governed by the 
rules of the Mitakshara, and to order and decree that the Defend- 
ant do cause and allow the said villages, and the proceeds thereof, 
to be managed and dealt with and applied accordingly. . . . Their 
Lordships have nothing to do with any agreement or arrangement 
which may have been made by any of the parties subsequently 
to the commencement of the suit, and they will humbly advise 
Her Majesty that the decree to be made in this appeal be declared 
..to be made without prejudice to any question that may arise in 
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respect of any agreement or arrangement, if any, which may have J. 0. 
been made or entered into by or between any of the parties to the 188 7 
suit, subsequent to the commencement thereof." Pibthi Pal 

Any member of a joint Hindu famUy may sue for a partition Sma^^ 
of the family estate, unless there is a family usage or a special Thakub 
law which makes it impartible. Jewahir Singh had himself said Singh. 
in 1859 that the estate was partible, and this is one of the 
grounds upon which it is said that up to the time of the quarrel 
in 1865 it was his intention that the villages included in the 
summary settlement and sunnud should be held by him in trust 
for the joint family, and as a joint family estate. Their Lord- 
ships notice that the Plaintiffs, did not pray for a partition of the 
estate, and therefore say they cannot do more than advise Her 
Majesty to declare that the villages were held in trust for the 
joint family, and as a joint family estate. The order which fol- 
lowed this was applicable to a joint family property. There does 
not appear to be any reason for thinking that it was considered 
that the estate was impartible, and was to be held as such in 
trust for the family. 

The order of Her Majesty in Council is dated the 22nd of 
March, 1879. In or about May, 1879, Hurdeo Bux applied to 
the Court of the Deputy Commissioner of Sitapw for execution 
of it. The Deputy Commissioner made an order, from which 
there was an appeal to the District Judge, and from him to the 
Judicial Commissioner, who, on the 11th of November, 1879, 
ordered proclamation to be made by beat of drum in each of the 
113 villages forming the subject of the suit of what had been 
declared by the Order in Council. On the 2nd of June, 1880, 
Hv/rdeo Bv/ot applied, under Act XVII. of 1876, the Oxtdh Land 
Revenue Act, sects. 57 and 58, to have his name entered as a co- 
sharer in the talooka in the register which the Deputy Commis- 
sioner of each district is by the 56th section of the Act directed 
to keep. And on the 4th of June, 1880, the Deputy Commis- 
sioner ordered that — 

" The name of Thahwr Sv/rdeo Bux will therefore be entered in 
the register of co-sharers (the extent of his interest being one- 
third) in the joint family estate, consisting of the villages men- 
tioned in the judgment of the Privy Council. 
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J. (X " Thahttr Jewahir Singh will remain manager and lambardar. 

1887 " This order refers to the following villages : — 

^^S^GH^^ " ^' Villages comprised in the summary settlement 78 

^' " 2. Villages granted in reward for services during 

. Jkwahib the mutiny (afterwards demarcated as 12) . 20 

* " 3. Villages acquired from the profits of the estate 

after summary settlement 15 



113 



" Afterwards demarcated as ... 105 
' " Thdkvr Jewahir Singh will pay Applicant's costs." 

This order was affirmed on appeal on the 13th of July, 1880, 
but the Judicial Commissioner, on an appeal from another order 
relating to the execution, held that, in execution of the Order in 
Council, Hurdeo Bux could not obtain an account from Jewahir 
Singh of the rents and profits of the talook from the commence- 
ment of the litigation, but for that purpose must proceed by suit. 
This was on the 2nd of August, 1880, apd on the 14th of 
December, 1880, Hurdeo Bux instituted the first of the suits 
< which are the subject of these appeals. 

The plaint^ after stating the facts, and that on the 30th of 
May, 1879, the Defendant refused to determine the amount of 
wasilat (amount coUetcted), and to adjust accounts of the profits 
, which had accrued during the pendency of the suit, and with 
f which considerable additions had been made to the family estate, 
and to fix the exact ei^tent of the share to which the Plaintiff 
.was entitled, prayed that a "bazdawa" (petition of withdaawal 
of suit), dated the 5th of February, 1874,, executed by Parbut 
Singh and Oaneshi Singh in Jewahir SingVs favour, was invalid 
and of no effect as against a previous agreement of the 23rd of 
March, 1870, executed in the Plaintiffs favour, and that the 
Plaintiff was entitled, as against Jetvahir Singh, to recover Parbut 
Singh and Oaneshi SingVs share in addition to his own ; that the 
Plaintiff should be put in separate possession by partition to 
the extent of the aforesaid shares of the 113 villages, and all 
the property which had been acquired by Jewahir Singh, with 
the profits of the joint estate and the joint property not included 
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in the former suit, a list of which was attached to the plaint. It J. 0. 

also prayed that, to the extent of the above-mentioned shares, the 1887 

Defendant should be ordered to render accounts of the profits Pibthi Pal 

during his management, and to pay all the money that might be oikqr 

found due after deducting all proper charges and costs of pur- Thakur 

V IS "f A H J ^ |i 

chasing estates, with the exception of so much profits of the third Sihoh.. 

Bhare of the 113 villages for which the Plaintiff's name had been 

entered in the revenue records, and for which he could seek his 

remedy from the Eent Court, since 1288 F., the time when his 

name was entered. The lists attached to the plaint contained the 

jajanes of 144 villages, in addition to the 113, also a number of 

debts due to the estate on mortgages, a large number of bond debts 

and moveable property of various kinds of considerable value. 

Jewdhir Singh, in his written statement, said that by the 

bazdawa of the 5th of February, 1874, and by way of family 

^compromise, Parhvi Singh and Oaneshi Singh relinquished all 

rights and claim to a share in the talooka in his favour, and 

declared themselves satisfied with and accepted from him certain 

property as and by way of maintenance which had been awarded 

to them on the 11th of July, 1869, under an arbitration of the 

British Indian Association; that the claim to property in his 

possession at the date of the institution of the suit in 1^65 was 

barred by the law of limitation as well as by sect. 43 of Act X. 

of 1877 ; that the Plaintiff was not entitled to any accounts from 

1865 or any other date, and was in the position of an ordinary 

sharer suing a co-sharer who would have his remedy in the Eent 

Courts and in respect of three years' profits only; that the 

Plaintiff was not entitled to the partition prayed for, and that he, 

JewaMr Singh, held the talooka as an integral impartible estate 

according to the rule of primogeniture without any trust in 

respect of such talookdary rights and status, though, as ruled by 

Her Majesty in Council, subject to a trust in respect of a portion 

of the profits in favour of the Plaintiff. The plaint was then 

amended by making ParbtU and Ganeshi Singh Defendants, and 

praying that if the Plaintiff was held to be not entitled to their 

fiill share it might be decreed that as a joint property it was 

divisible in equal shares between him and Jewahir Singh, 

The District Judge in his judgment, dated the 3rd of January, 

1882, held tiiat the suit was not barred by the law of limitation. 
Vol. XIV. F 
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J. 0. This, in their Lordships' opinion, was right. The Plaintiff had, 
^^'^ in 1879, been declared by the Order in Council entitled to share 



PkthiPal in the 113 villages and the proceeds thereof as a joint family 
V. estate. It was preposterous to allege, as the written statement 

Jewa^ ^^> ^^^^ ^^^ claim to that was barred by the law of limitation. 
^^Q" * It clearly was not. It was equally preposterous to allege that he 
had his remedy in the Bent Court for the profits of the estate 
received by Jewahir Singhy whilst the suit of 1865 was pending, 
and that he could only recover three years' profits. The provision 
in the Oudh Bent Act (XIX. of 1868) supposed to be applicable, is 
clause 15 of the 83rd section, which gives exclusive jurisdiction 
to the Courts of Eevenue in Oudh over suits by a " sharer against 
a lumberdar or co-sharer for a share of the profits of an estate or 
any part thereof, or for the rendering and settlement of accounts 
in respect of such profits." And by the 106th section, suits for 
the recovery of a share of profits are to be instituted within 
three years from the date on which the share of profit claimed 
shall have become due. A member of a joint Hindu family cannot 
sue for a share of profits as he has no definite share until parti*- 
tion. These provisions might apply to the profits of the 113 
villages after Hvrdeo Bv>x had been entered in the register as a 
co-sharer under the order of the 4th of June, 1880, but they are 
applicable only to co-sharers, and it seems only where the co« 
sharers and lamberdar are entered in the register, and therefore 
they could not apply to the 144 villages, and certainly not to the 
moveable property of the family. Moreover, this defence is in- 
consistent with the defence that the talooka is impartible, for by 
the entry in the register Hurdeo Bux was made a co-sharer to the 
extent of one-third. That entry still remains, and Hvrdeo Bwc may 
fairly contend that there has been a partition of the 113 villages. 
This is the reason for his excepting from his prayer for an account 
the profits of those villages since the entry in the register. 

The District Judge in considering the question of the partibi* 
lity of the estate took this view of the entry in the register, and 
said the revenue authorities had acted upon an interpretation 
which they had placed upon the Order in Council. He then 
proceeded to dispute that interpretation, and quoting only the pas- 
sage in the judgment of this Committee, " and the Plaintiffs 
do not pray for partition of the estate. Hurdeo Bu^ was not 
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entitled to any definite portion of the estate^ but merely to the 
right of a member of a joint Hindu family ;" he saya " the Plain- 
tiflF could not, therefore, upon the strength of the Privy Council's 
decision, claim a partition of the estate to the extent of his share 
in the profits, for the Privy Council has distinctly recorded that 
the Plaintiff is not entitled to any definite portion of the estate." 
This seems to their Lordships a rather strange misapprehension, 
for until partition no member of a joint Hindu family is entitled 
to a definite portion of the family estate, and if that be a reason 
for his not being able to claim a partition of the estate a partition 
could never be claimed. Independently of the construction 
which the District Judge thus put upon the judgment of this 
Committee, he pronounced his own opinion that under the Act I. 
of 1869, or the sunnud, the estate was not partible. The District 
Judge then proceeded, erroneously in their Lordships' opinion, 
to treat the claim for an account of the proceeds of the family 
estate as a claim for mesne profits, and quoted the provisions 
of the Code of Procedure as to mesne profits. These provisions 
•are intended for and are applicable to suits for land or other pro- 
perty in which the Plaintiff has a specific interest, and not to the 
suit which was instituted in 1865, or to a suit for a partition 
where he has no specific interest until decree. He then said that 
as there was no doubt the principal parties in the case stand 
in the position of co-sharer and lamberdar respectively, the claim 
to any share in the profits of the estate must be preferred in the 
Revenue Court. So far as regards the 113 villages after the entry 
of the names this might be true, but the Rent Court had no juris- 
diction to take an account of the family property, consisting of 
the proceeds of those villages and of other property, and to make 
a partition of the whole. The most it could do would be to make 
a partition of the 144 villages, or any others that might have 
been purchased, and become family property. Finally, after 
deciding that the agreement of the 23rd of March, 1870, did not 
give Hurdeo Bux a title to Parhut SingVs share, he dismissed the 
suit with costs. 

Hv/rdeo Bux appealed to the Judicial Commissioner, who, on 
the 12th of September, 1882, gave his judgment. He agreed 
with the District Judge that Hv/rdeo Bux had not acquired a right 
to the shares of Parhut Singh and Qaneshi Singhf and he held 
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J. o: that Hurdeo Bux^ Tiaving had his nitme entered in the revenue, 

1887 registers as a co-sharer, shewed that he had oeased to be a member 

PiBTHi Pal of the joint Hindu family, and that his claim to an account for a 

^®° share of the profits and for a share of the property purchased 
y^^^^ with the profits was barred by the law of limitation, because he 

Singh. had failed to sue to enforce his right to share or for partition in 
1865* It is diflScult to see how it could be thought that he 
failed to sue to enforce his right. In their petition to the Settle- 
ment Court in 1866, by which the suit was begun, he and Parbttt 
Bingh prayed that, after inquiry^ proper orders might be passed 
so that they should not be deprived of their rights, and the Order 
in Council declared that Jewahir Singh held the 113 villages as 
a joint family estate, and that they and their proceeds should be 
applied accordingly. After that there could be no application 
in the present suit of the law of limitation to those proceeds. 

The Judicial Commissioner then held that Hwrdeo Bux was 
not entitled to any benefit from the resignation by Parhut Singh 
and Oaneshi Singhy because he had ceased to be a member of the 
joint family. The bazdawa was executed on the 5th of February, 
1874, and their Lordships are unable to understand what ground 
there was for saying that Hwdeo Bva had then ceased to be ^ 
member of the joint family as regards the estate, though in other 
respects there might have been a separation. Finally, the Ju- 
dicial Commissioner held that it was not necessary to go into the 
question of the partibility of the estate, and dismissed the appeal. 
Their Lordships have indicated their opinion that the con- 
clusions of the Lower Courts in the first suit, except that of the 
District Judge on the question of limitation, are erroneous, and 
it is now necessary to refer to the second suit. This was brought 
by Jewahir Singh against Hv/rdeo Bux on the 4th of August, 1881, 
and the plaint prayed for a declaration of the share the Defendant 
was entitled to in the villages named in the schedules, which 
were said by the District Judge to be identical with the property 
in suit in 1865, and that it might be further declared that the 
Plaintiff was entitled to hold the property mentioned in the 
schedules as an integral impartible and indivisible estate or 
talooka, subject to the beneficial interest of the Defendant in 
respect of the profits thereof to the extent of his share as de- 
clared by the Court The District Judge adhered to the opinion 
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he had declared in the first suit, that the estate was impartible, J» 0. 
and said that Hti/rdeo* Bux was only entitled to one-third of the X887 
profits of the property. The Judicial Commissioner, on an PdrthiPal 
Appeal to him, had to decide the question of partibility, which, ^ 

in the first suit, he had left undecided. In his judgment on the J^^^^ 
leth of July, 1883, he decided that Ewrdeo Bux should "be Simgh. 
declared entitled to have one third of the estate separately appor- 
tioned to him, the one-third share so allotted to him to be held 
by him as a sub-proprietor, and subject to the payment of the 
Government revenue, plus 10 per cent." 

The decree which was passed upon this judgment cannot be 
allowed to stand. It does not give to Hv/rdea Bux the right 
which by Her Majesty's Order in Council he was declared en- 
titled to. The villages and the proceeds thereof were by that 
order declared to be a joint family estate, governed by the rules 
of the Mitakshara, and one member of the family could not 
rightly be made a sub-proprietor to another member of his share 
of the family property. Also the contention of Jetvahir Singh in 
this and in the first suit, that he held the talooka as an integral 
impartible estate to himself and his heirs according to the rule 
of primogeniture, subject to a trust in respect of the profits, is 
inconsistent with the estate being governed by the rules of the 
Mitakshara. The direction that he should cause and allow the 
"villages and the proceeds thereof to be managed and dealt with 
•and applied "accordingly," that is, as a joint family estate, 
shews that the declaration that he held the villages in trust for 
the joint family was not intended to give him an impartible 
estate. He did hold them in trust for the joint family, but as a 
joint family estate they were subject to partition, and as a 
trustee, he is bound t,o allow the partition to be made. Not- 
withstanding Hwrdeo Bux^s clear right to a share of the profits 
of the villages, Jewahir Singh has pertinaciously refused to give 
any account of what he has been receiving since 1865, and their 
Lordships regret to see he has succeeded up to this time m not 
doing so. The suit for partition and an account stands dis- 
missed by both the Lower Courts, and Hurdeo Bux has only been 
declared in the second suit to be a sub-proprietor of one-third 
share, against which declaration he appealed to Her Majesty 
in Council. It is unnecessary to consider whether he became 

Vol. XIY. G 
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J. O. entitled as he claimed to part of the shares of Parlmt Singh and 

1887 Ganeshi Sinffh, because, in their Lordships* opinion, he was oonr 

PiBTHi Pal eluded from claiming more than one-third share in the family 

^^f ° property, by obtaining the order for the entry of his name as a 

Thakub co-sharer of one-third in the 113 villages, which order was affirmed 
Jewahib . . 

SiNOH. on appeal, and is treated in the plaint in the first suit as a 

subsisting order. The second suit was unnecessary, as the 

questions raised in it might have been decided upon the issues 

framed in the first suit. Their Lordships think that the second 

suit should be finally disposed of by reversing the decrees of both 

the Lower Courts, and ordering the suit to be dismissed with 

costs in those Courts and that the cross appeal should be dismissed 

with costs. The first suit should be remanded to inquire what the 

joint property of the family consists of, including therein the 

villages held by Parlmt Singh and Oaneshi Singh^ and for that 

purpose to take the usual accounts, and when that has been done 

to allot to Hv/rdeo Bux a third part thereof, and to order that he 

recover the third part of the moveable property, with the costs of 

the suit, up to the making of but not including the costs of the 

inquiry, from Jewahir Singh ; and to order that the costs of the 

inquiry, and taking the accounts, and of the partition, be paid 

out of the estate, and also to order that Surdeo Bvat be at liberty 

to apply under sect. 57, Act XVIL of 1876,. the Qudh Land 

Bevenue Aet, to have his name entered as a co-sharer with Jewahir 

Singh in the immoveable property, to the extent of one third. 

The Judicial Commissioner may remand the suit to the District 

Judge to do what is above directed, and their Lordships, under 

the circumstances, are of opinion that if any application should 

be made under the provisions of the Code of Civil Procedure for 

the appointment of a manager or receiver of the estate during 

the inquiry and taking the accounts, and until the partition, it 

would be a proper case for granting it. Their Lordships will 

humbly advise Her Majesty to reverse the decrees of the Lower 

Courts, and to make a decree remainding the suit to the effect 

and containing the directions before stated. The costs of these 

appeals and of the cross appeal are to be paid by Jewahir Singh. 

Solicitors for Appellants : T. L, Wilson <& Go, 
Solicitors for Kespondents : Barrow & Sogers. 
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BABU SHEO LOCHUN SINGH .... Plaintiff ; j. c* 

AND ' 1887 

BABU SAHEB SINGH Defendant. i^STio. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Hindu Law — AccumviUitions by Widow — Presumption that Accumulations 

belong to Husband^s Estate, 

Where a Hindu widow invests the accumulations from her deceased 
husband's estate, prima facie it is her intention that they should be 
regarded as accretions thereto, and not as a separate estate descendible in a 
different line of succession. 

Isridut Koer v. Mussumat Hansbutti Koerain and Others (Law Rep. 
10 Ind. Ap. 160) followed. 

Appeal from a decree of the High Court (Sept. 14, 1883), 
afi^rming with modifications in favour of the Eespondent a 
decree of the Subordinate Judge of zillah Shahabad in Tirhoot 
(Dec. 31, 1881). 

The facts are stated in the judgment of their Lordships. 

The points on which the Courts below differed were those 
which arose on the Eespondent's cross appeal to the High Court, 
and so far as material were as follows : — 

First, the Subordinate Judge held that Hehaha had power 
under the Mitakshara law to dispose absolutely of her husband's 
moveable estate, and that the gift in question was consequently 
good so far; while the High Court held, on the authority of 
Bhugwandeen Doohey v. Myna Baee (1), that a Hindu widow under 
Mitakshara law had ^^ no power to alienate the estate inherited 
from her husband to the prejudice of his heirs, whether such 
estate consist of moveable or immoveable property," and accord- 
ingly gave the Plaintiff a decree for one-third of the admitted 
value of the moveable estate of Sheodyal. 

Secondly, the Subordinate Judge held that as to certain mouzahs 

* Present : — ^Lobd Watson, Lord FitzGebald, Lobd Hobhousb, Sir Babnes 
Peacock, and Snt Bichabd Couch. 
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J. 0. and houses which had been acquired by the widows after their 
1887 husband's death it was not necessary to decide whether they had 
Babu Shbo acquired them out of the income of his estate, for even if so 
^SraGH^ acquired, the widows would have an absolute right to alienate^ 
«• and consequently Bekaha^s gift would be so far good against the 
Singh. Plaintiff; while the High Court on the admission that the pro- 
perties in question had been acquired out of SheodydTs estate, 
and it appearing that the same had been dealt with by the 
widows as accretions to their husband's estate, held on the autho- 
rity oilmdut Koer cmd Another v. Hansbutti Koerain and Others (1), 
that Belcaha had no power to alienate those accretions without 
justifying necessity, and accordingly gave the Plaintiff a decree 
for a one-third share of those properties also. 

Branson^ for the Appellant, contended that, on the evidence, 
the widows did not purchase the properties out of their husband's 
estate, with the intention that they should accrete thereto. The 
just inferences were that they intended to keep them distinct, 
and if so, even if bought with the income of their husband's 
estate, they were the absolute property of the widows and passed 
by their gift. Eeference was made to Isridwt Koer v. Mussvmat 
Hanshutti Koerain (1). 

Cotuiey Q.C., and Doyncy for the Eespondent, were not called on. 

The judgment of their Lordships was delivered by 

Sir Eichard Couch : — 

The suit which is the subject of this appeal was brought by the 
Eespondent, who claimed as one of the heirs of Sheodyaly who 
died in 1827, to recover from the Appellant a third share of the 
property which had been left by Sheodyal at his death, and to 
which his two widows, Pranpeari and Belcaha became entitled, 
and also a third of the properties which had been purchased by 
the widows with, as he alleged, the income of the property which 
they inherited. Pranpeari and Belcaha in the first place held 
the properties jointly, and Pra/npeari died in 1870, leaving 
BeJcaha surviving her, and in possession of the whole of the estate. 

(1) Law Bep. 10 Ind. App. 150. 
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It appears that on the 19th of October, 1875, Bekaha executed a j. 0. 
deed of Atanama, by which she professed to give to the Appel- 1887 
lant, who was the Defendant in the suit, the whole of the pro- ^j^^^ q^^ 
perty, not only that which came to the widows from Sheodydl, ^^qh^ 
but the properties which had been purchased by them ; and it «. 

was also alleged that the Defendant had been adopted by the Sinoh. 
widows with the permission of Sheodyal as his son. 

Various issues were settled. The defence set up various matters, 
including the law of limitation, the adoption of the Defendant, 
and the deed of Atanama. All the issues were found in favour of 
the Plaintiff, the Eespondent, except that with respect to the 
question whether the Plaintiff was entitled to recover a share of 
the properties whic)i had been purchased by the widows. The 
lower Court found that the widows were entitled to alienate that 
property, and consequently that he was not entitled to it. The 
High Court, when the case came before it upon appeal, upon this 
question said that upon the evidence before them there was not 
the slightest doubt that the properties in question, namely, the 
purchased properties, were dealt with by the widows as accretions 
to their husband's estate, and that they were treated in the deed 
of gift precisely in the same way as the admitted properties of 
Sheodyal were treated. 

Their Lordships have been referred by Mr. Branson to the 
different parts of the evidence which he considered bore upon 
the question whether the properties were purchased by the widows 
out of the income of the descended property, and whether their 
intention was to keep those properties distinct. Certainly the 
evidence is not such as would shew that the High Court in 
coming to the conclusion they did were not quite justified by it. 

The authority upon this matter is the case of Isridut Koer and 
Another v. Mussvmai Hanshutti Koerain and Others (1). At the con- 
clusion of the judgment, their Lordships state the matter which 
has to be looked at in deciding whether the property acquired or 
purchased by the widows is to descend with the husband's estate, 
or is to be treated as a separate estate. They say : " Neither 
with respect to this object " — namely, to change the succession — 
" nor, apparently, in any other way have the widows made any 

(1) Law Rep. 10 Ind. App. 150. 
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J. C. distinction between the original estate and the after purchases." 
1887 Where a widow comes into possession of the property of the 
Babu Shbo husband, and receives the income, and does not spend it, but 
^^QR invests it in the purchase of other property, their Lordships think 
«• that, prima faeie. it is the intention of the widow to keep the 
Singh. estate of the husband as an entire estate, and that the property 
purchased would, prima facky be intended to be accretions to 
that estate. There may be, no doubt, circumstances which would 
shew that the widow had no such intention, that she intended to 
appropriate the savings in another way. There are circumstances 
here which would indicate that it was the intention of the widows 
to keep the estate entire and that they did not intend that the 
husband's estate and the subsequently purchased properties should 
go in a different line of succession, because their act, in what 
they did with regard to the Defendant, was to make a gift to him 
of the whole of the property and professing to do it so as to, 
what seems to be c£klled, carry out the intentions of Sheodyal and 
found a thakoorbari, with which the estate would be connected. 
The transaction appears to indicate that their intention was not 
to create separate estates, one to go in one way, and another in 
another, but to keep the whole as one entire property; and 
applying what is said in the case of Isridvt Koer and Another v. 
MusQvmat HanshtUti Koerain and Others (1) to the present case, 
there do not appear to be circumstances which would shew that 
there was any other intention than that the purchased property 
should be accretions to the inherited property. The High Court 
has found that, and their Lordships see no ground for saying that 
the Court has not come to a proper conclusion from the evidence. 
Their Lordships will therefore humbly advise Her Majesty to 
affirm the decision of the High Court, and to dismiss the appeal, 
and the Appellants will pay the costs. 

Solicitors for the Appellant : Waikins & Lattey. 
Solicitors for the Eespondent : T. L. Wilson & Co. 

(1) Law Rep. 10 Ind. App. 150. 
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THAYAMMAL and KUTTISAMI AIYAN . Defendants ; J. 0.* 

1887 



AND 

VENKATARAMA AIYAN Plaintiff. FebA2^5,26. 

ON APPEAL FEOM THE HIGH COURT AT MADRAS. 

Hindu Law — Adoption — No Power to adopt after Estate has vested in Son*s 

Widow, 

Hddf that an adoption with the permission of sapindas by a Hindu 
widow to her husband, after her husband's estate has vested in his son's 
widow, is invalid. 

Fudrna Coomari Debt v. Court of Wards (Law Rep. 8 Ind. Ap. 229) 
and Mussumat Bhoohun Moyee Debia v. Bam Kishore Acharj Chowdhry 
(10 Moore's Ind. Ap. 279) followed. 

Appeal from a decree of the High Court (March 21, 1884), 
affirming a decree of the District Court of Trichinopoly (Jan. 18, 
1882), which declared in favour of the Kespondent that the 
second Appellant had not been duly adopted by the first Appel- 
lant. 

The grounds of suit were (1.) That the second Appellant was 
twenty-seven years of age at the date of his adoption ; (2.) That 
his upanayanam had already been performed ; (3.) That his 
adoption was unnecessary, as the person to whom he was adopted 
had died, leaving a son who married and died leaving a widow 
who had herself made an adoption. 

The material passage in the judgment of the Lower Court is as 
follows : — 

'^ As to the second Defendant's adoption, it is enough to say 
that even if made, it is invalid, if on this ground alone, that 
admittedly second Defendant's upanayanam had been performed 
before he was adopted. That such an adoption is invalid among 
Brahmins, in SoiUhem Indian has been affirmed in Second Appeal 
No. 434 of 1879, Madras High Court, reported at p. 69, vol. v., 
India/a Jwrist : that ruling follows decisions of the Madras Sudder 
Court and High Court as therein shewn. It was here contended 

* Present; — ^Lobd Watson, Lobd FitzGebald, Lobd Hobhouse, Sib Babkes 
Peacock, and Sib Richabd Couch. 
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J. G. that, even in that case, it was not decided that a brother's grand- 

1887 son might not, according to custom, be validly adopted after 

Thatammal investiture with the sacred thread. But in the present case the 

Kut^Lmi ^®^^^^ Defendant stands in no such relationship to the alleged 

AiTAN adopter : the evidence shews that he is a very distant sapinda 

Vbnkata- indeed, if a sapinda. The rule is clear, and it would have been 

an absurdity, the rule being as it is, to have admitted evidence 

which Defendants proposed to put in to shew that, by custom, 

such adoptions declared to be invalid by law are in fact valid by 

custom." 

The High Court held as follows : — 

" The decision of the Privy Council in Pudma Coomari Debt v. 
Oatirt of Wards (1) is an authority that an adoption cannot be 
made by a mother after the estate has vested in the widow of her 
son, the power of the mother, if any was given by her husband, 
having then come to an end and being incapable of execution. 
In accordance with that decision we must hold that the adoption 
of the second Defendant, if made and if otherwise valid, cannot 
be sustained." 

Mayne, and H. H. Shepherd, for the Appellant, contended that 
the High Court had misunderstood the effect of the Privy Council 
judgment to which they referred. Eeference was made to Vira' 
ragava v. Ramalinga and Others (2); Sri Raghwnada v. Sri 
Brozo Kishoro (3), and to Pudma Coomari Debt v. Court of 
Wards (1), which is a sequel to the case of Bhoobun Moyee Debia 
V. Bam Eishore Acharj Chowdhry (4). In it their Lordships went 
carefully into the special terms of the adoption. The rule esta- 
blished is that whatever a husband can do in the way of adopting 
he can authorize his widow to do for him. If he has a son he 
can authorize his widow to adopt a son in the event of the death 
of the first son without issue or of the issue. And if the husband 
omits to give such authority his sapindas can do so for him. See 
Bajah VeUanki Venhxta Krishna Bow v. Yenhata Boma Lakshmi 
Narsayya and Others (5). A son's widow cannot be deprived of 

(1) Law Rep. 8 Ind. Ap. 229. (3) Iaw Rep. 3 Ind. Ap. 154. 

. (2) Ind. L. R. 9 Mad. 148. (4) 10 Moore's Ind. Ap. Ca. 279. 

(5) Law Rep. 4 Ind. Ap. 1. 
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the estate which she has inherited, but a son adopted by her J. C. 
mother-in-law could take in succession to her. His adoption 1887 
would not be invalidated by reason of his adoptive father's estate that 
haying vested elsewhere. On the contrary, it would be valid for k^j^jj^ 
all purposes except to enable him to deprive the son's widow of 
the estate. Beference was made to the T(igore Law Lectures, 1882, 
p. 129, to shew that there may be valid adoption after upanayanam. 
In this view the case should be remanded for the question of the 
validity and priority of the adoption to be settled. An adoption 
may be valid even though it does not oust the heirs. An autho- 
rity to adopt might exist and survive though a grandson might 
be living and prevent its being acted upon till he died. The 
right to adopt under a power is capable of being suspended and 
afterwards revived. It may last for three generations. Similarly 
an adoption must be valid or invalid at the time it is made, but 
the rights conferred by it may be contingent and turn upon other 
events. See the Berhampore Case (1). 

[Sib B. Couch referred to a judgment of Bomesehunder Mitter, 
J., in Bamsoonder Singh v. Swhwnee Dossee (2).] 

Beference was made to Pvddoeoomaree Debee v. Juggut Kishore 
Aeharjee (3). 

The Bespondent did not appear. 



The judgment of their Lordships was delivered by 

Sib Babnes Peacock : — 

This is an appeal from a judgment of the High Court at Madras 
in a suit instituted by the Bespondent to have it declared that an 
alleged adoption of the second Defendant by the first Defendant 
was invalid. It appears that Dorasami, who was entitled to 
certain property, died many years ago, leaving Thayammal, the 
first Defendant, his widow, a^ d also an only son, KtUtisamif his 
heir-at-law, surviving him. 

KvMisamiy the son, married Thangamtmal and subsequently died 
without issue, leaving Thangammal, h^s widow, who, upon the 
death of her husband, succeeded as heir to the property. 

(1) Law Bep. 3 Ind. Ap. 160, 164. (2) 22 Suth. W. B. 121. 

(3) Ind. L. B. 5 Calc. 615. 
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J. C. It is alleged that, after the death of KwUisamiy the Bon, and 

1887 during the life of Thungammaly his widow, Thayammaly with 

Thatammal i)ennission of sapindas, adopted the second Defendant as a son 

KvT^Mi ^^ ^®^ deceased husband. Several objections have been taken to 

AiYAN that adoption, and, among others, that the son's widow having 

Venkata- lawfully adopted a son to him, the father's widow had no power 

raMa ^ITA!Sr 

* to adopt. The adoption by the son's widow was disputed, but it 

was objected on behalf of the Eespondent that it was immaterial 
whether she had adopted or not, for that even in the absence of 
such adoption, the survival of the sons's widow and the vesting 
of the estate in her put an end to the right of ThayammcU, his 
mother, to adopt a son to his father. 

Their Lordships are of opinion that the objection is fatal to 
the adoption of the second Defendant. It is therefore unneces- 
sary to express an opinion as to other objections to that adoption^ 
or to consider whether there was or was not a valid adoption by 
the son's widow. 

Their Lordships are of opinion that the High Court was 
correct in considering that the case is governed by the decisiou 
of this Committee in the case otPvdma Coomari Dehi v. Court of 
Wards (1), which was founded upon the case of Mvsatmiat Bhoobim 
Moyee Debee v. Bam Kishore Acharj Chowdhry (2). 

It was contended by the learned counsel for the Appellant that 
all that was decided by the Judicial Committee in Bhoobim M&yee^s 
Case was that the son adopted by the mother could not recover 
the estate from the widow of the son. This appears to have been 
the view taken by the Lower Courts in Pudma Coomari^s Case. 
But this Committee, upon appeal, held that the case went much 
further. Nothing can be clearer or more explicit than the lan- 
guage used by the Committee in that case. They said, "The 
substitution of a new heir for the widow was, no doubt^ the 
question to be decided, and such substitution might have been 
disallowed, the adoption being held valid for all other purposes^, 
which is the view which the Lower Courts have taken of the 
judgment ; but their Lordships do not think that that was in- 
tended. They consider the decision to be that upon the vesting 
of the estate in the widow of Bhowani (i.e., the son), the power of 

(1) Law Rep. 8 Ind. Ap. 229. (2) 10 Moore's Ind. Ap. Ca. 279. 



VOL. XIV.] INDIAN APPEALS. 71 

adoption was at an end and incapable of execution, and if the J. G. 
question had come before them without any previous decision 1887 
upon it, they would have been of that opinion." Their Lordships thayammal 
entirely concur in that view, and they are of opinion that the g^^j^g^i 
adoption, with the permission of sapindas in the present case, Aiyan 

Vm 

could have no greater effect as regards the right to property than venkata- 

the adoption under the deed of permission in the cases to which 

reference has been made. 

For the above reasons they will humbly advise Her Majesty 
that the judgment of the High Court ought to be affirmed. The 
Respondent not having appeared, there will be no costs of the 
appeal. 

Solicitors for Appellants : Burton, Yeatea, Hart & Bv/rton. 



KEISHNA KISHOEI CHOWDHRANI and ) 
Another } Defendants; 



J. c* 

1887 

KISHOEI' LAL EOY Plaintiff. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 
Indian Evidence Act, s. 65, d, C7.,«. 74 — Secondary Evidence — Pvhlic Docwment. 

Heldy that the loss or destruction of a document not having been proved, 
secondary evidence was not admissible under clause C, sect. 65, of the Indian 
Evidence AcL 

An anumatri-patra is not a public docimient within sect. 74, and if it 
were, the only admissible secondary evidence is a copy certified by a public 
officer \mder sect. 76. 

Appeal from a decree of the High Court (April 16, 1884) 
dismissing the Appellants' appeal and allowing the Bespondent's 
cross-appeal from a decree of the Subordinate Judge of Putna 
(June 20, 1881), which gave to the Bespondent a decree for a 
part of the properties sued for. 
The facts are stated in the judgment of their Lordships. 

* Present: — Loed Watson, Lord FitzGerald, Sir Barnes Peacock, and 
Sib Richard Oouoh. 
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J. 0. Cowie, Q.C., and Doyne, for the Appellants. 

1887 

"^^^ Bighy, Q.C., and Mayne, for the Eespondent, were not called 

KisHOBi upon. 

Chbowdbani 

V, 

KisHORi Lal The judgment of their Lordships was delivered by 

— Sir Babnss Peacock : — 

This question upon which the case must be determined is 
whether there was proof of the document alleged to have been 
executed by Ooltbek Nath Boy in the year 1840. 

The Plaintiff claims to be entitled to half the estate which be- 
longed to Qoluch Nath. Qoluck Nath died leaving only a widow 
and two daughters. The Plaintiff is the only son of one of those 
daughters, and would be, if there were no will disentitling him to 
the property, entitled to the half share which he seeks to recover 
in the action. But the Defendant in the action sets up that in 
a power to adopt which Qoluch Nath executed in the year 1840 he 
devised, in the event of no adoption being made, the half share^ 
which would otherwise go to the Plaintiff, to the other daughter 
and her son. The words reUed on are th^. After giving his 
widow power to adopt, he says : " God forbid if, without any son 
being begotten of my loins, I should die, and you also should 
suddenly die without having made " — the literal translation is 
" having delayed to make " — " an adoption, then my younger 
daughter Boopmrmjari, and her son, that is my grandson by my 
daughter's side, shall become entitled to, and shall exclusively 
possess, all my above-mentioned zemindaries," &c. The question 
is, has it been proved that those words are contained in a docu- 
ment executed by Qoluch Nath. 

It is said that the original document was filed in the Collector's 
ofiSce when the widow, after the death of Qoluch Nath, applied for 
mutation of names. It was unnecessary for the Collector, in de- 
ciding whether the name was to be changed from that of the 
deceased husband to that of the widow, to inquire into any subject 
except whether the widow was entitled to have her name substi- 
tuted for that of her deceased husband. It was no part of his 
duty to inquire who, on the death of the widow, would be the 
reversionary heirs ; and it is to be remarked that when she put in 
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her petition to the Collector for the mutation of names, although J. c. 
she said that her husband had given her power to adopt, she did 1887 
not go on to say that in that document he had devised over the Krishna 
estate to the second daughter and her son in the event of her not cmowD^i 
adopting*. The Collector, also» in adjudicating that the widow's «• 

name was to be substituted for that of her husband, does not Kot. 
allude to that portion of the document. He merely declared that 
it has been shewn to him ; that the widow represents her husband; 
and that her name should be entered in the coUectorate in place 
of that of her husband. 

It is stated that Ooluck NcUh, after he had executed the docu- 
ment, notified to the Judge that he had given his widow power to 
adopt. Those proceedings are before the Court: but there is 
nothing in them to shew that when he spoke of having given his 
widow power to adopt, he ever mentioned the fact of his having 
devised over the estate to his second daughter and her son in the 
event of the widow's not adopting. 

The original document is not produced, but the parties have 
endeavoured to give secondary evidence of it, and in order to let 
in secondary evidence they endeavoured to shew that the docu- 
ment was burnt in a fire. The learned Judge of the first Court, 
in dealing with this subject, does not go so minutely into the 
question as the High Court have done. He says : '' The anumati- 
patra will relied upon by the Defendants is dated " so and so, 
'^ but the original deed was burnt up by setting fire in the Cuteha 
Cvitehery bungalow of the deceased Chv/ndermoniy and its loss was 
satisfactorily accounted for by the depositions of the Defendant's 
witnesses." That is all he says upon the subject. The High 
Court in dealing with that question go more minutely into it. 
They say : — " We have considered the evidence as to the loss of 
this document, and it by no means satisfies us. When the copy 
was filed in 1868 this account was not given of the loss of the 
original, and we think that if this were a true account, the fact of 
the loss by burning would have been stated at that time. In 
the Paper Book, in Appeal No. 260, there is a judgment in a 
suit. No. 31 of 1870, which contains a statement as to the loss of 
the document, and this was relied upon to shew that a different 
account was given on this occasion. We think we cannot accept 
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J. C. the recital of facts in the judgment as evidence of a different 
1887 account having been given on a previous occasion. But we are 
Kbibhna of opinion that we may properly make the observation that the 
Om^DBANi account of the loss by burning, now given, was not given in 
_ ^' ^ 1860." But, further, there is a very important remark which 
Boy. may be made in addition to that of the High Court. In the 
record to which they refer (it will be found also in this record), 
it is said : — '^ The Plaintiff has failed to produce the original will 
or anumati-patra : he has only produced a copy of an anumati- 
patra of 17th Magh 1246 as executed by Qoluch Nath Boy, in 
favour of Chtmdermoni, and the Plaintiff's witnesses Nos. 2 and 3 
have stated that the Plaintiff searched for, but could not find the 
original anumati-patra." Now if he knew that it was burnt, how 
could he produce witnesses to say that he had searched for it? 
He not only does not give the same account, but he gives an 
entirely different account. He says now that it was burnt. He 
said in a proceeding subsequent to the alleged date of the burn- 
ing, that he searched for the document but he has not been able 
to find it. 

The High Court then go on : — " Upon the evidence we think 
that the account now given is not entitled to credit, and we feel 
bound to say that the Defendant has not proved the loss of the 
original so as to entitle him to give secondary evidence of its 
contents." 

Their Lordships are of opinion that the High Court came to a 
correct conclusion upon that point, and that being so, the loss or 
destruction of the document not having been proved, secondary 
evidence was not admissible under clause C, sect. 65, of the 
Indian Evidence Act. There are, however, cases under that Act 
in which secondary evidence is admissible, even though the 
original is in existence. One of the cases is under sect. 65, 
letter e, " When the original is a public document within the 
meaning of sect. 74 ;" and another under letter f^ *' When the 
original is a document of which a certified copy is permitted by 
this Act, or by any other law in force in British India, to be given 
in evidence." But in either of those cases " a certified copy of 
the document, but no other kind of secondary evidence, is admis- 
sible." If then the anumatri-patra was a public document within 
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the meaning of sect. 74 of the Act, which in their Lordships' J. 0. 
opinion it was not, no secondary evidence would have been ad- 1887 
missible except a certified copy. Where is the certified copy ? Krishna 
The document which is set out in the Becord is not a certified q^^^^ 
eopy. There is no certificate of any public officer that it is a v. 

KiSHOBi Lal 

true copy of a document contained in the office, see sect. 76. Bot. 

Then again it is said that the Judge, on the trial, sent for the 
proceedings before the Collector's Court, and that they were sent 
up to him ; and at page 218 of his record we find that there is 
what is said to be an authenticated copy of the document in the 
proceedings. But that document was not a certified copy, and 
there is no evidence whatever to shew that it had ever been exa- 
mined by any witness with the original document, which was said 
to have been at one time in the Collector's office. 

Their Lordships therefore, are of opinion that there was no 
sufficient evidence of the loss or destruction of the original, and 
no sufficient secondary evidence, within the meaning of the 
Evidence Act. 

Even if parol evidence were admissible as secondary evidence, 
their Lordships cannot rely upon such evidence as was given in 
1881, with reference to the contents of a document which had 
been executed forty years previously. The only witness who 
was an attesting witness says that he recollects a document 
being executed, but he cannot say whether it contained the words 
which amount to a devise over to the daughter and her son. 
There is no evidence on the part of the attesting witness that the 
document did contain a devise, and there is only the evidence of 
witnesses who can hardly be supposed to have known at the time, 
or, even if they did know at the time, to have recollected the 
contents of a document by which it is contended that the estate 
of this gentleman was alienated from him by the will of his 
grandfather. 

Then again it was stated, that at the time of the making of the 
will, the second daughter's son was bom, and that the child was 
in the lap of the mother when her father gave the power to 
his widow to adopt, and also devised his estate to the daughter 
and her son in case the widow should not adopt. From the 
contents of the document it appears that the testator was not 
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<^* 0. speaking of a son to be bom, but of a son who was then actually in 

1887 existence. From the evidence which was given, it appears to be 

Ebishna clear that at the time Ooluck Nath executed this document, giving 

Chbowd^ni ^^^ widow power to adopt, the child, Armnd Soonder^ was not in 

^ ^' ^ existence. The High Court have very carefully &:one into the 

KiSHORi Lal , ^ ^ J J & ^ 

BoT. evidence upon that subject, and they have shewn conclusively 
' that the child was not in existence at the time when the docu- 

ment is alleged to have been executed. 

Looking, then, to all the evidence in the case, their Lordships 
are of opinion that the High Court, who gave a very carefully 
considered judgment, and weighed the evidence with great care, 
came to a right conclusion upon the evidence, that the will was 
not executed by Oduch Nathy and consequently that the Plaintiff 
is entitled to recover his half share, and that the judgment of the 
High Court ought to be affirmed. 

Their Lordships will, therefore, humbly recommend Her 
Majesty to affirm the judgment of the High Court, and the 
Appellant must pay the costs of the appeal. 

Solicitors for the Appellants : Barrow & Rogers. 
Solicitor for the Eespondent : Sanderson dt Holland. 
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8IMBHUNATH PANDAY and Othebs • . Defendants ; J. c* 

AKD 1887 

GOL AB SINGH and Othebs Plaintiffs. ^^Ji^ ^6. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 

Hindu Law — Mitakshara — Joint Family Estate — ExectUion Sale of Father's 
Bight and Interest — Intention of the Proceedings. 

Where an execution sale relates to a Mitakshara joint family estate, and 
the father alone has been party to the proceedings, and it appears that his 
mortgage, the suit of the creditor, the decree and the sale certificate all 
purported to affect his right and interest alone : — 

Held, that, whatever the nature of the debt, only his right and interest 
were intended to pass. 

Upooroop Tewari v. Lalla Bandhjee 8uhay (Ind. L. R. 6 Calc. 749) 
distinguished. 

Appeal by special leave from a decree of the High Court 
(June 27, 1883), reversing a decree of the Subordinate Judge 
of Bhagvlpore (Dec. 5, 1881). 

The object of the suit, which was instituted on the 18th of 
April, 1881, was to establish that the Appellants, by virtue of a 
purchase at a sale on the 7th of September, 1874, in execution 
of a decree which one of them, Bhichooh^ had obtained against 
Luehnmn Singh, father of four of the Plaintiffs and husband of 
the fifth, had become entitled only to one-sixth part of the joint 
family property, which formed the subject of the suit, and which 
in its entirety consisted of a 4-anna share of an estate called 
Kindwar. The Plaintiffs sought to recover back possession of 
the remaining five-sixths from the Appellants on the ground 
that under the law of the Mitakshara by which the family was 
governed they were not responsible for Luehrmm's debt inasmuch 
as it had been contracted only on his own account, and without 
the consent of the Plaintiffs. 

The Plaintiffs prayed to have iMchmurCs one-sixth share, con- 

* Present : — Lord Watson, Lord FitzGebald, Lord Hobhouse, Sib Babnes 
Peacock, and Sir Rtghabd Couch. 
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J. 0. sisting of two pie and two krants of the whole, partitioned oflf, as 

1887 the Defendants' share, and to have possession of the other five- 

SiMBHdNATH sixths givon back to the Plaintiffs with mesne profits, and their 

^^^^ right as to certain kamat lands appurtenant to the lands in suit, 

GoLAB Singh, of which they alleged they retained possession, confirmed. 

The Appellants' contention was that the loan which they, 
through Bhdchooh, had made on bond to Luehmim Singh in Sep- 
tember, 1865, was to obtain his release from arrest, and was to 
meet family necessities, and that the advance was made with the 
knowledge of the eldest son, the Plaintiff Oolab Singh, who was 
then the only son who had attained majority, and that the two 
eldest sons, of whom the second had then attained majority, had, 
in August, 1869, agreed to a compromise of the Appellants' claim 
and suit, and to a decree in pursuance of it, under which the pro- 
perty in suit was then mortgaged to the Appellants. And that 
by virtue of the sale made in execution of that decree the whole 
interest of the joint family passed to the Appellants. 

The Subordinate Judge held in effect on the material issues : — 
First, that when the loan was made and the bond for it was exe- 
cuted by Luehmwn, Singh in September, 1865, all his sons except 
the eldest were minors, and that the eldest son himself negotiated 
the loan, and that when the mortgage in respect of that loan 
and bond was executed in August, 1869, the two eldest sons of 
LuchmvM Singh, then majors, consented to that mortgage, and 
that the third son subsequently, when he had come of age, con- 
sented to what had been done during his minority in these 
matters. Further, that the Plaintiffs, having failed to shew that 
the debt was contracted for any immoral purpose by their father, 
and being bound to pay his debts if not improperly contracted, 
were liable for the debt in question, and that their interests 
passed by the sale in execution, and he accordingly dismissed 
the suit. 

The High Court (Prinsep and O'Kinealy, JJ.) were of opinion 
that the case was governed by the case of Deendyal v. Jugdeep 
Narain Singh (1), and that looking to the terms of the bond it 
was " clear that the obligation was simply on the part of the 
father." 

(1) Law Rep. 4 Ind. App. 247. 
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Doyne^ for the Appellants, contended that the Subordinate J- 0. 
Jndge was right in holding that under all the circumstances of 1887 
the case the entire interest of the family in the estate in ques- Simbhunath 
tion, and not Luohm%m*8 share alone, was responsible for the debt ^^J^^^ 
in question and passed by the sale in execution. The debt con- Golab Singh. 
tracted by the father was not of an immoral character and the 
sons were bound to discharge it. Besides, there was actual assent 
by the sons. The eldest was of age at the execution of the bond, 
and was a party to taking the loan. He and the second son 
assented to the mortgage. The third son also on coming of age 
ratified the arrangements which had been made during his 
minority for paying the debt contracted by his father. Deen- 
dyoTa Case is distinguishable. There the. creditor had in the 
first instance taken a mortgage and got a decree on the money 
bond. Here he has purchased the mortgaged property. There 
the creditor had shewn an intention to charge the father's share 
alone. Here the intention was to charge the whole estate, and 
accordingly the consent of the other coparceners had been ob- 
tained. Beference was made to Swraj Bunsi Koer v. Sheo Pro- 
shad Singh (i) : QirdhariLall v. Kantoo Lall (2) ; Hurdey Narain 
8ahu V. Booder Perkaah Miaser (3) ; Nanomi Bahucmn v. Modun 
Mohtm (4). 

The Bespondents did not appear. 

The judgment of their Lordships was delivered by ^^^ 

Lord Hobhouse : — 

This is one of the numerous cases relating to the amount of 
interest acquired by the purchaser at an execution sale where the 
sale relates to a joint family estate subject to the Mitakshara 
law, and the father of the family alone has been party to the 
proceedings. Like several of its predecessors it has been heard 
ex parte. 

Luehrmm Singh is father of the joint family. He has a wife 
and four sons. The family property consists of a share of mouzah 
Kindwar amounting to 1 anna 4 pie in extent. Other shares of 

(1) Law Rep. 6 Ind. App. 99. (3) Law Rep. 11 Ind. App. 26. 

(2) Law Rep. 1 Ind. App. 321. (4) Law Rep. 13 Ind. App. 1. 
Vol. XIV. I 
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J. C. the mouzah were, when the transactions now in question took 

1887 place, vested in other branches of the family who had become 

SiMBHUNATH dividod from Luehmim. The share of Lttehrmm's family was 

^^^ 4 annas. The Appellants, who were Defendants in the suit, 

GoLAB SiMGH claim the whole 1 anna 4 pie. The Eesponlients, the wife and 

sons, who were Plaintiffs, claim five-sixths of it as the shares 

which would come to them on partition. 

On the 17th of September, 1865, Luchmim took a loan of 
Bs.219 from Bhichook, one of the Appellants, and executed a 
bond for payment in a month's time, with interest at 24 per cent., 
or, after the month, with interest at 48 per cent. In July, 1869, 
the bondholder sued Luchm/wa, and an agreement was made that 
Luclvmwn should pay Bs.590. 4, with interest at 24 per cent, in a 
given month, and by way of security should mortgage " his right 
and interest in mouzah Kindwar'' This agreement is embodied 
in a decree of the Moonsiff of Bhagvlpore, dated the 7th of August, 
1869. The same decree goes on to direct that in the event of 
non-payment the mortgaged property shall be sold by auction 
for the realisation of the decretal money. In the year 1874 a 
sale took place in execution proceedings under this decree. 

The certificate of sale bears date the 21st of December, 1874, 
and is as follows : — 

"A petition being filed for execution of the decree of the 
Court of the Sudder Moonsiff of Bhagulpore, dated the 6th of 
August, 1869, in Cafee No. 494 of 1869 v. Luehmun Singhy of 
mouzah Kind/war, pergunnah Bhagulpore, judgment debtor, and 
for holding auction sale of the under-mentioned property, an 
istahar was issued according to the order of this Court, and the 
said property, after being advertised, was sold by auction on the 
7th of September, 1874 ; and, accordingly, the right and interest 
which the judgment debtor had in that property was purchased 
at auction for Bs.625 by Bhichook Naih Pandey, inhabitant and 
proprietor of mouzah Phoolwaria, decree holder, who forthwith 
filed Court fee stamps of Bs.l2. 8 poundage fee, and filed a receipt 
for the balance Bs.612. 8 out of his decretal money. Therefore, 
this certificate is granted to Bhichook Nath Pandetfy decree holder, 
auction purchaser of the said property ; and it is hereby notified, 
that whatever right, title, and interest the said judgment debtor 
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had in the said property, being extinguished from the 7th of J. c. 
September, 1874, the date of the sale, is transferred to Bhtehooh 1887 
Nath Pandey, decree holder, and that this certificate will be held simbhunatih 
a valid document with reference to the transfer of the right, title, P^»^y 
and interest of the judgment debtor. Golab Singh. 



" Specification of Property. 

" The right and interest of the judgment debtor in 4 annas, out 
of 16 annas of mehal Kindwar (main and hamlet), tuppa Chandipa, 
pergunnah Bhagulpore^ the towzi number of the entire mehal 
being 82, and the sudder jumma Bs.380. 8. 

" Dated 21st December, 1874." 

The purchaser was put into possession on the l2th of January, 
1875, and he appears to haye remained in the possession and 
enjoyment of the whole 1a. 4p. until this suit was brought on the 
18th of April, 1881. There is no distinct evidence as to the 
yalue of the property, but in the plaint the yalue is stated for 
Court purposes at Bs.5,500, which the Defendant does not dispute 
in his written statement, though he objects to the insufiSciency 
of the Court fee on the ground that the Plaintiffs sue to recover 
some kamat land worth Es.2,292. 2. Their Lordships conceive 
that the Bs.625 paid must be much below the value of the 
entirety, if indeed it is not below that of the sixth share which 
Ltichmtm would take on partition. 

The Subordinate Judge dismissed the suit. He held that the 
debt was not tainted with immorality, and that two of the sons 
had consented to the mortgage. But his principal ground appears 
to have been that he was bound by the decision in Upooroop 
Tewari v. Lalla Bandhjee Suhay (1), to hold that a mortgage of 
the right and interest of Lniehimm passed the entirety of the 
family property. 

On appeal the High Court reversed the decision of the Sub- 
ordinate Judge, and gave the Plaintiffs a decree declaring that 
they are entitled to a partition of the family estate, and to obtain 
their respective shares under the Mitakshara law, the Defendant 
No. 1 being entitled to retain only the share of Luchmtm Singh 



(1) Ind. L. R. 6 Calc. 749. 



I 2 



82 INDIAN APPEALS. [L. E. 

J. 0. the father. They referred to the yernacalar expressions used by 

1887 Lriehrmm in his petition, on which the decree of the 7th of August, 

SiMBHUNATH ^^^^ ^^ fouudcd, aud which are rendered by the expression 

PAin>AT « right and interest ; " and they thought that Ltiehmun clearly 

GoLAB SniGH. understood that he was dealing with only his own property in the 

estate. Further, they relied on the fact that the sons were not 

made parties to the execution proceedings, and to the treatment 

of that fact in DeendyaVa Case (1). 

Their Lordships cannot agree with the Subordinate 6'udge. 
Whatever part any of the sons may haye taken in negotiating 
between Luehrmm and Bhiehooh^ there is no eyidence whatever of 
their proposing to mortgage their own interests. The sons may 
haye assented to what was done, but the question is, what was 
done ? That must be answered by the documents. 

Moreover if BJdchooh relied on assent by the sons he should 
have taken care to make them parties to the execution proceed- 
ings. In DeendyaVs Case, where the expressions used by the 
mortgagor were much more favourable to the conveyance of the 
entirety than they are here, the creditor's omission of the sons 
from the proceedings was made a material circumstance against 
him. And in Nanomi BaJmadn^s Case (2), where the decision was 
in favour of the purchaser, the same circumstance was recognised 
as being material when the expressions by which the estate is 
conveyed to the purchaser are susceptible of application either 
to the entirety or to the father's coparcenary interest alone. 

In the case of Upooroop Ternary Mr. Justice Hitter thought that 
the words " my proprietary share " in a mouzah were calculated to 
describe the entirety of the family property in dispute ; and he 
distinguished them from the expression '^ right, title, and interest." 
In Hv/rdey NaraMs Case (3) there was no conveyance, but a sale 
on a money decree. The only description was " whatever rights 
and interests the said judgment debtor had in the property," 
these were purchased by Hurdey Narain. The High Court held 
that nothing passed beyond the debtor's interest which gave him 
a right to partition, and which perhaps may for brevity be called 
his personal interest, and this Committee affirmed the decision. 

(1) Law Rep. 4 Ind. App. 247. (2) Law Rep. 13 Ind. App. 1. 

(3) Law Rep. 11 Ind. App. 26. 
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Each case must depend on its own circumstances. It appears to J* 0. 
their Lordships that in all the cases, at least the recent cases, the 1887 
inquiry has been what the parties contracted about if there was a Simbhunath 
conveyance, or what the purchaser had reason to think he was ^^^^^ 
buying if there was no conveyance, but only a sale in execution Qol ab Si ngh. 
of a money decree. 

Their Lordships are sorry that they cannot follow the learned 
Judges of the High Court into their examination of the verna- 
cular petition. But they iSnd quite enough ground in the decree 
to express a clear agreement with them. They conceive that 
when a man conveys his right and interest, and nothing more, 
he does not prima faeie intend to convey away also rights and 
interests presently vested in others, even though the law may 
give him the power to do so. Nor do they think that a pur- 
chaser who is bargaining for the entire family estate would be 
satisfied with a document purporting to convey only the right 
and interest of the father. It is true that the language of the 
certificate is influenced by that of the Procedure Code. But it is 
the instrument which confers title on the purchaser. Its lan- 
guage, like that of the certificate in Hwrdey NarairCs Casey is 
calculated to express only the personal interest of Luchmwn. It 
exactly accords with the expressions used in the decree of August, 
1869, founded on I/achmim^s own vernacular expressions, which 
the High Court construe as pointing to his personal interest 
alone. The other circumstances of the case aid the prima facte 
conclusion instead of counteracting it. For the creditor took no 
steps to bind the other members of the family, and the Bs.625 
which he got for his purchase appears to be nearer the value of 
one-sixth than of the entirety. 

Their Lordships will humbly advise Her Majesty that the . 
decree of the High Court should be aflSrmed and this appeal 
dismissed. 

Solicitors for the Appellants : Miller, Smith, dt Bdl, 
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J. c." PETTACHI CHETTIAE and Othees. . . Plaintiffs; 

1887 



AND 

Mar, 8, 9, 10. SANGILI VEEEA PANDIA CHINNATHAM- 



} 



^j AT> f Defendant. 

ON APPEAL FROM THE HIGH COURT AT MADRAS. 

Hindu Law — Mitakshara Joint Family — Sale of Bight, Title, and Interest of 

the Father — Intention of Contract, 

C&se in which it was held that what was intended to be sold and bought 
at an execution sale was the right, title, and interest of the father of a joint 
Hindu family in the joint estate. Even if there w^re any ambiguity in 
one of the sale proclamations the purchaser by ordinary inquiry could 
easily have learnt the truth, and he was benamee for the execution creditors 
who were affected with full notice of all the proceedings. 

Appeal from a decree of the High Court (Jan. 17, 1882), 
affirming a decree of the District Court of Tinnivdly (March 18, 
1880), which dismissed the Appellants' suit with costs. 

This suit was brought in November, 1877, by the Appellants, 
who claimed as transferees of one Svhramania Mooddy to recoyer 
the zemindary of Sivagiri, which was purchased by the latter at 
an auction sale in 1874 in satisfaction of yarious decrees of the 
District Court of TinniveUy. All the decrees had been passed 
against the late zemindar of Sivagiri, father of the Bespondent, 
and the zemindary had been attached under them during his 
life, and continued so under attachment up to and at the time 
of his death, but the actual sale took place after his death. Both 
Courts found that nothing passed under the sale but a right 
to recoyer the rents due and unpaid at the death of the late 
zemindar. The Plaintiffs claimed that the right to the whole 
zemindary passed to the auction purchaser. 

The defence was that the debts were not contracted for the 
benefit of the zemindary, and affected only the life interest of the 
late zemindar; and that what was sold at auction was in sub- 
stance the arrears of rent, amounting to Bs.39,000, which were 

* Present : — Lobd Watson, Lord FitzGerald, and Sir Barnes Peacock. 
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then due to the late zemindar up to his death, and nothing J. 0. 
more. 1887 

The facts are sufficiently stated in the judgment of their pettachi 

Lordships. Ohettiab 

Sakoili 

Mayne, and Shepherd^ for the Appellants, contended that they p^dia 
were entitled under their purchase to the whole zemindary. OnnofATHAM- 

... BIAR, 

The late zemindar had an absolute title to it ; it was saleable 

even if ancestral estate by the Court to satisfy the debts for 
which it was attached ; the Court was entitled and bound to sell 
every interest which was capable of sale in execution ; and the 
entire zemindary, with all the zemindar's rights, was duly 
attached and remained under attachment up to his death. Even 
if the notification issued during his life contained any limitation 
of the interest to be sold, no such limitation was contained in 
the later notification or in the sale certificate. At the actual 
sale after his death the Court was bound to sell and did sell 
everything which could have been sold under the later notifi- 
cation, which comprised the whole estate. The legal operation of 
such sale could not be affected by any misapprehension on the 
part of the Court or of the purchaser as to what really passed. 
.The sale was the sale of the creditors, and they intended to sell 
the whole estate, which they had previously seized in execution. 
[LoBD Watson: — The right, title, and interest were sold, and 
the question is what they were.] Sect. 249 of Act VIII. of 1859 : 
Oirdhari Lall v. Eantoo Lcdl (1). [Lobd Watson : — The ques- 
tions are what did the Court intend to sell and what did the 
purchaser understand that he bought.] Prior to that is the 
question what had the Court the right and duty to sell, and is 
the purchaser prejudiced by any mistake in the mind of the 
Court as to what was being sold. Under sect. 249 of Act VIII. 
of 1859 the parties take notice that the Court sells everything 
that it can sell. The purchaser should satisfy himself as to what 
the Court was asked to sell and had a right to sell, and unless 
the proclamation limits it he bids for the whole estate that the 
Court has power to sell. See also sects. 264 and 263. Besides, 
the son here had no interest. The property came to the late 

(1) Law Rep. 1 Ind. App. 321. 
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J. C. zemindar as a maternal grandson of the last holder. In an estate 

1887 sq derived, though it is not self-acquired, yet the son does not 

Pettachi take a vested interest on his birth: Pitam Singh v. Ujagwr 

Chbttiab gifigji, ^Y) ; Muttayan ChsUiar v. Sangili Vira Pandia Chinnor 

Sangiu tambiar (2). fSiB Babnes Peacock: — But was there not a 

VBEBA . . 

Pandia brother in this case.] Yes ; but there was nothing to shew that 
BiAB. " ^® w^ alive. [Sib Babnes Peacock : — We cannot presume his 
death. The estate was impartible, and as against the brother 
the father had only a life interest.] 

Graham, Q.C., and O. P. Johnstone, for the Bespondents, were 
not called on. 

1887 The judgment of their Lordships was delivered by 

Mar^io. giB Babnes Peacock :— 

This is an appeal from a decision of the High Court at Madras 
a£Srming the decision of the Lower Court upon the first issue in 
the suit. That issue was: "What is the nature of the right, 
title, and interest acquired under the sale certificate issued by 
this Court to the purchaser ?" 

The first Court, after considering all the facts and the evidence 
in the case, came to the conclusion that all that was offered for 
sale, and all that was purchased under the sale was the interest 
which the father of the Defendant had at the time of his death. 

The High Court stated the facts very fully ; they considered 
them very maturely, and they reviewed them very carefully, and 
they came to the conclusion that the decision of the Judge of the 
first Court was correct. 

There were two concurrent findings of the Court. It may be 
said that they were not upon a mere question of fact, but on a 
question of mixed law and fact. As regards the fact, both Courts 
came to the conclusion that what was offered for sale, and what 
was intended by the purchaser to be purchased, was the right 
and interest which the father had at the time of his death. 

There is no doubt that when the execution was issued, and the 

(1) Ind. L. K. 1 Allah. 652. 
(2) Ind. L. R. 3 Madras, 170 ; and on appeal, Law Rep. 9 Ind. App. 128. 
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attachment made^ in the time of the father, the proclamation J. C. 

expressly stated that all that was to be sold was the life interest 1887 

of the father. In the record it will be found that a petition was Pbttaohi 

put in by the creditor in one of the suits, praying that that noti- ^^'^^^^^^ 

fication might be altered. He said : " I pray therefore that in Sangili 

conformity with the abore sections of the Civil Procedure Code, Pandia 

a fresh advertisement may be made expunging the words * during ™^^^^" 

his lifetime/ " Those words having been put into the proclama- 

tion that nothing was to be sold except the interest which the 

£ather had in his lifetime, one of the creditors asked to have 

those words expunged. But the Court made this order : ** The 

advertisement is that the right, title, and interest of the said 

Defendant in the estate during the term of his life be sold, the 

judgment having distinctly declared that only such is liable for 

this decree debt. This prayer cannot therefore be granted." At 

that time, in the father's lifetime, it was expressly decided by 

the Judge that what was intended by the decree to be sold, and 

what could be sold under the decree, was only the interest of the 

father during his lifetime. The sale was postponed at the instance 

of the creditors, in consequence of the father's illness. They 

^d : ** As the estate is to be sold only for the father's interest 

during his lifetime, the sale will not fetch so much during his 

illness as it would if he were in a better state of health," and 

therefore they asked to have the sale postponed in consequence 

of the illness of the father. The sale was postponed. If it had 

taken place during the lifetime of the father, the purchaser would 

have obtained all that the father was entitled to during his life, 

and that only, and he would have been entitled to possession of 

the estate during the father's lifetime, and to receive the rents 

which were then in arrear. 

The father died. No fresh attachment was made. The sale 
was to take place after the father's death upon the attachment 
which had been made during his lifetime. The proclamation 
stated that the property was to be sold only for the interest of 
the father ; but after the father's death, as it appears, the Court 
allowed the son, notwithstanding the attachment (because it was 
pnly for the life interest of the father) to take possession of the 
estate, stating that all that was to be sold was the lii'e interest of 
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dahad (March 17, 1880). The facts are stated in the judgment 
of their Lordships. 

The questions in the appeal were as to the liability of the 
Appellant, as well personally as out of certain immoTeable 
estates, under a coTenant contained in a deed of sale, executed 
by his mother on his behalf during his minority, of certain lands 
to the Plaintiffs' father and grandfather, both since deceased, to 
pay certain sums, aggregating Es. 12,000, which the Plaintiffs' 
father after that sale had to pay to Government for revenue, 
together with interest. 

The Bespondents were the heirs of Shehh ChUam Mohiddn, who 
purchased the said estates from the Appellant and his mother in 
1858. The covenants warranted the property to be rent free, and 
indemnified the purchaser against all loss he might suffer from 
breach of the warranty in respect of such assessment by the 
Government as was decided by the Courts to be valid. The suit 
was founded upon the covenant, and claimed damages for its 
breach. The Appellant pleaded that the deed of sale was invalid, 
and that any operation it might otherwise have had was barred by 
the Bombay Acty VI. of 1862. These contentions were set aside by 
both Courts, but they varied in the mode in which they assessed 
the damages. 

The First Court held that the Plaintiffs were entitled to recover 
Es.12,000, together with a farther sum of Es.750, paid by the 
Plaintiffs' father in respect of local cesses, without interest, from 
the Appellant personally and from his moveable properties, but 
not from the mortgaged immoveable estates in question. 

The High Court, on the appeal and cross-appeal of the parties, 
disallowed the claim of Es.750 in respect of certain local cesses, 
but allowed the claim of Es.12,000 in respect of revenue, with 
interest, and declared that amount to be recoverable from the 
Appellant's property generally, as well as from him personally. 

The first judgment of the High Court was delivered on the 
22nd of March, 1881. After setting out the covenant sued on, 
and disallowing the sum paid by Mohidin for local cess, as not 
^^ejusdem generis with ordinary land revenue," the judgment 
proceeded as follows : — 

" The Defendants have contended that the deed of sale of 1858 



VOL. XIV.] 



INDIAN APPEALS. 



91 



is unsustainable against one who was a minor at the date of its 
execution ; but this contention is not open to the Defendants, 
having been res judicata in Regular Appeal 55 of 1872. It is 
true that the Taluhdari Act opens with a recital that talukdari 
estates in Ahmedahad are * now only held on leasehold tenure, 
determinable at the pleasure of Grovernment, and also that such 
estates ' could not and cannot be lawfully charged, encumbered, 
or alienated." It has been, however, already pointed out by the 
High Court that such a recital in an Act or Statute is not con- 
clusive (see 9 Bomb. H. C. Rep. 215, 216), and that it is scarcely 
consistent with the concluding portion of sect. 7 of the Act. It 
is substantially displaced by the report of Mr. PeUe, published 
by Government since the passing of the Act (see No. CVI. of 
the New Series of Selections from Bombay Government Records). 
In fact the recital is notoriously contrary to historical truth. 
The annual kabulayats, given to Government by the talukdars, 
were merely arrangements for payment of the annual assessment 
on such of the estates as were properly assessable. The recital 
was manifestly introduced as a species of justification of the 
arbitrary manner in which creditors and incumbrancers are dealt 
with by the Act (see especially sects. 3, 10, 16). The decision 
in Regular Appeal 55 of 1872 is a practical contradiction of the 
truth of the recital. That recital is on a par with the recital 
in Madras Begulation 31 of 1802, that the actual proprietary 
right of lands of every description belonged to Government, dealt 
with by Her Majesty's Privy Council in Collector of Trichmopoly 
V. Lahkamam (1), which case must be regarded as equally fatal 
to the like recital in Bombay Begviation III. of 1814. 

They further contend that all claims under the covenant for 
payments of land revenue are barred by the Bombay Act VI. of 
1862, " for the amelioration of the condition of talukdars in the 
Ahmedahad Collectorate, and for their relief from debt." In sup- 
port of this proposition, sects. 1, 2, 3, 4, 5, 9, 12 and 16 are relied 
upon. It is true that the main object of that Act was to relieve 
such of the talukdars of Ahmedahad as are, under its 1st section, 
brought under the operation of the Act, from debt. But it is 
not quite exclusively devoted to that object. It also indicates 

(1) Law Rep. 1 Ind. App. 282, 304, 308. 
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an intention that their creditors should, to a certain extent at 
least, if not in full, be paid. This is apparent from sects. 8, 9, 
10 and 11. The Sth, 9th and 10th sections lead us to conclude 
that the debts and liabilities intended to be dealt with under the 
Act are such as might be the subject of a claim under sect. 8. 
Such a claim should ordinarily have been sent in within three 
calendar months after the notification mentioned in sect. 8, or, 
under special circumstances, within the further period of nine 
calendar months from the expiration of the three calendar months. 
The Defendant Bajmngji and his estates were, by a declaration 
under sect. 1, brought under the operation of the Act before the 
20th of August, 1863. It is admitted that the non-wanta land, 
which passed to the vendee under the deed of sale of 1858, was 
not assessed until Samvat, 1927 (a.d. 1870-71), some six or seven 
years after the issue of the notification under sect. 8. Therefore 
the Plaintiffs or their ancestor had not at the time of the notifi- 
cation, or at any time within twelve months afterwards, any claim 
which they could have preferred to him against Bajsangji or his 
estates, or which could have been included by the Settlement 
Officer in the scheme for the settlement of the Defendant Raj- 
9<mgjts debts and liabilities, to be prepared by that officer and 
submitted to the Governor in Council, or which could be de- 
scribed in the language of sect. 16 as existing at the time of the 
declaration made under sect. 1. The claim under the covenant 
in respect of land assessment was only then at the utmost a con- 
tingent claim. It was impossible to " say at that time whether 
the Government of that day, or of any future time, would assess 
or attempt to assess any portion of the lands sold in 1858, or that 
any liability under the covenant in respect of land assessment 
would ever accrue. The most skilful actuary could not have 
estimated in figures the probability of the occurrence of the event 
which would give the claim. 

" We prefer not to give any final opinion as to the operation 
of sect. 12, more especially as regards the landed estates of the 
talukdar, the Defendant Bajsangji, until the talukdari Settle- 
ment Officer has been made a party to the suit. The period of 
management of the estate has not yet been notified a.s terminated, 
and it is not desirable to decide in his absence, or at least with- 
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out giving him an opportunity of being heard in this Court, 
whether or not the liability which has accrued under the covenant 
binds the lands and villages named in the deed of sale as secu- 
rities for the performance of the covenant. It appears that he 
did apply to the Subordinate Judge to be made a party to the 
suit ; but that request was refused. We think it ought to have 
been granted." 

The talukdari officer having been made a party, as directed, 
the case came up again for argument before another Division 
Bench, which, on the 1st of Ma^ch, 1883, delivered the following 
final judgment : — 

" We concur in the opinion expressed by Westropp, C. J., and 
Birdwoody J., that the * liabilities ' with which the first ten sec- 
tions of Bombay Act VI. of 1862 were intended to deal, were 
liabilities which at the time of the declarations mentioned in 
sect. 1, were not merely contingent, but could be made the sub- 
ject of an immediate claim. Such was not the liability which 
the Plaintiff now seeks to enforce. The only remaining question 
is, whether it is such a liability as is contemplated in sect. 12 ? 
We think that it is not. A careful consideration of the whole 
section leads us to the conclusion that the word ^ incur ' is used 
in its proper sense of * run into,' and implies an act done by the 
talukdar during the j^eriod of the management. The section 
seems to be intended as a warning to money lenders, that if 
during the period of management they lend money to the 
talukdar they must be content with his personal security. The 
case with which we have now to deal, viz., that of a debt or 
liability to which the talukdar has became subject during the 
period of the management, in consequence of an event which 
could not be foreseen with certainty at the commencement of 
that period, is a case which does not appear to have presented 
itself to the mind of the Legislature, and must be treated as a 
cams omissus in the Act. Under this view there is nothing in 
the Act to prevent us from giving effect to the contract between 
the parties, and we therefore enter judgment for the Plaintiff 
for the sum of Es.12,000, with interest at 9 per cent, per annum 
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from the date of each payment composing that sum up to date 
of this judgment, and 6 per cent, to date of execution, the amount 
to be recovered from the Defendant Bajsangji^s property, gene- 
rally, a.s well as from him personally. Decree amended accord- 
ingly, Plaintiffs' costs on the Defendant JSo/sow^'. The talukdari 
Settlement Officer to pay his own costs. The amount of interest 
to be calculated in execution." 

Doyne, for the Appellant, contended that the benefit of the 
covenant did not pass to the Bespondents, who were heirs of the 
purchasers, the covenant being personal to the latter. It was not 
binding on the Appellant, who was a minor at the time. It was 
a very onerous covenant, and not for his benefit. It was beyond 
the power of the guardian to impose a personal liability upon 
him. The Bespondents' claim, moreover, was barred by sects. 8 
and 9 of Bombay Act VI. of 1862, or by sect. 12. Further, having 
regard to the terms of sect. 20, the High Court was wrong in 
making the Appellant's estates, now in charge of the talukdari 
officer, and to which the Appellant on the expiration of that 
officer's management will be entitled as absolute proprietor, liable 
to the Bespondents' claim. 

Mayne {Wilkin with him), for the Bespondents, contended 
that the deed of sale was binding on the Appellant, and that 
he was liable under its covenants executed by his guardian: 
Htmoomanpersavd Panday v. Mussiimut Bahooee Mvmraj Koon- 
weree (1). There is nothing in Act VI. of 1862 to bar their effect. 
The charge on the other talukdari estates was valid, and effect 
should be given to it. The land included in the deed of sale 
was diminished in quantity on the assumption that it was rent 
free. Instead of more land being included in the deed, land 
outside the scope of the sale was rendered liable to a charge in 
case the land sold should turn out to be subject to rent. The 
liability to this charge was the price of its exemption from the 
deed of sale. 

Counsel for the appellant was not called to reply. 

(1) 6 Moore, Ind. Ap. Ca. 393. 
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The judgment of their Lordships was delivered by 

Lord Hobhouse: — 

In this case the Appellant, who was the Defendant in the Conrt 
below, is the talnkdar of Ahmedabad, and the PlaintiiBT, who is the 
the Respondent — there has been some change of title since, but 
throughout this judgment the Plaintiff will be referred to as a 
single person — brought a suit to enforce a covenant which was 
entered into in the year 1858 by the Defendant's mother and 
gnardian on his behalf when he was a boy eleven years old. 
That covenant arose in this way. The Plaintiff was a creditor 
of Sewsangjiy the Defendant's father, and the debt appears to have 
been one for which the talukdari family estate might be made 
liable. Under those circumstances, in 1858, an account was 
stated of the amount due to the Plaintiff, which was found to be 
Rs.35,001. In lieu of enforcing that debt by decree and execu- 
tion, he took a conveyance from the mother and guardian, Bai 
Bamba, of a certain extent of the family land — the exact extent 
does not matter now. The validity and propriety of that trans- 
action was challenged by the Defendant after he came of age. It 
was the subject of a suit in the year 1868, and the result was to 
establish that the transaction was a valid one bond fide entered 
into by the guardian, and within the range of her powers. There 
is therefore no question in this suit as to the propriety or expe- 
diency of the sale of 1858 ; but the question is as follows. The 
feimily claimed to hold the conveyed land rent free, and the guar- 
dian conveyed it as rent free, and their Lordships must assume 
that it was valued on that basis. The purchaser was not content 
with the assertion of the family that in point of fact they paid no 
rent, though that seems to have been the fact, but he took a 
covenant from the guardian to indemnify him in case the Grovern- 
ment should enforce their claim to receive rent out of the estate, 
and that covenant is framed so as to bind both the guardian and 
the infant, who was nominally by his guardian a party to the 
deed. That the covenant bound the guardian there can be no 
doubt, but the question is whether it could bind the infant taluk- 
dar. Unfortunately neither of the Courts below addressed them- 
selves to this question, because they held that it had been already 

decided by the decree made in the prior suit. 
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Looking at the prior suit, their Lordships find that it was 
a snit to impeach the whole sale, on the grounds, first, that it was 
fraudulent, and, secondly, that it was beyond the powers of the 
guardian and manager. No question whateyer was raised as to 
the validity of the guardian's covenant as against the infant. In 
fact it is impossible that that covenant could have come into 
question, excepting as a subsidiary argument to shew that the 
deed was an improper one, and then the curious result would be 
this : That the more clearly that covenant was void in law, the 
less would be the force of the argument founded upon it. In 
point of fact, neither in the pleadings nor in the decree in that 
suit can it be discovered that anybody paid any attention to the 
point which is now under consideration. Their Lordships, there- 
fore, must hold that to be an open point in the present suit. 

Now it was most candidly stated by Mr. Mayne, who argued the 
case on behalf of the Eespondent, that there is not in Indian law 
any rule which gives a guardian and manager greater power to 
bind the infant ward by a personal covenant than exists in 
English law. In point of fact, the matter must be decided by 
equity and good conscience, generally interpreted to mean the 
rules of English law if found applicable to Indian society and 
circumstances. Their Lordships are not aware of any law in 
which the guardian has such a power, nor do they see why it 
should be so in India. They conceive that it would be a very 
improper thing to allow the guardian to make covenants in 
the name of his ward, so as to impose a personal liability upon 
the ward, and they hold that in this case the guardian exceeded 
her powers so far as she purported to bind her ward, and that so 
far as this suit is founded on the personal liability of the talukdar, 
it must fail. 

That however is not the whole of the covenant. By way of 
security for its performance the deed gives a charge upon the 
other talukdari estates, some specified wanta lands and giras 
lands, and the other property generally. Mr. Mayne reasoned on 
that in this way. He said the land was valued as rent free ; if it 
had been valued as subject to rent, the creditor would have 
insisted on having so much more of the land ; therefore family 
land is saved by valuing as rent free the land actually taken, 
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and it was not only reasonable bnt within the compass of the 
guardian's powers to deal with the remaining femily land of 
which she was manager, so as to make it a security to the creditor 
against his loss by the Government exacting rent. The argu- 
ment is one which is worthy of great consideration, but their 
Lordships do not wish to pronounce any opinion on it or to 
subject it to any minute examination, because assuming it in 
favour of the Eespondent to be a sound argument, they are 
clearly of opinion that so far as regards the talukdari estate — 
and that is now the only part of the case which they have not 
dealt with — an answer to it is to be found in the terms of the 
Ahmedabad Talukdari Aet, Act VI. of 1862. 

Li the opinion of the Subordinate Judge, the Defendant in 
the suit was liable personally, but his estate could not be charged 
on account of the terms of the 12th section of the Talukdari Act 
In the opinion of the High Court he was liable both personally 
and as regards the talukdari estate, and their decree is founded 
upon that opinion. 

The object of the Talukdari Act was to maintain the status 
and order of talukdars, which the Government as a matter of 
policy thought it important to maintain. They were a class of 
gentlemen who had been living beyond their means ; they had 
got very much embarrassed, and they did not perform those 
political objects which the Government thought of great impor- 
tance to have performed in various parts of the country. Many 
Acts of the kind have been passed relating to diiHTerent parts of 
the country, and all with the same object. The method adopted 
was, where a talukdari estate had reached a certain pitch of em- 
barrassment, to make a declaration placing it under the manage- 
ment of an officer who was to manage for a term of years which 
might extend to twenty years. During that time he was to 
maintain the talukdar and his family, to pay all the expenses of 
the management, and then to apply the surplus to liquidate or 
settle the debts of the talukdar, in liquidation or settlement of 
the debts and liabilities to which at the time of the declaration 
the talukdar was subject, either personally or in respect of his 
landed estates. But at the end of the twenty years the estate 
was to be restored to the talukdar absolutely free of incumbrance 
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excepting the GoYeniment tax. If the debts amounted to more 
than the surplus rents during the term would suffice to pay, 
those debts were not to be paid at all. It may haye been a yery 
arbitrary way of dealing with creditors, but that was the policy 
of the Act, and in construing the Act it must be remembered 
that it recites that the talukdari estates could not be lawfully 
charged, encumbered, or alienated. It is said that that recital 
was wrong. The High Court state it to be wrong, and they state 
moreover that it was put in merely as a justification to the Govern- 
ment for dealing in the summary manner in which they did with 
the creditors' rights. All that may be true. It may be true 
that the statement of the law is wrong, and the motive assigned 
may be true for aught their Lordships know. But supposing it 
is, it must be remembered that that was the idea in the mind of 
the Legislature, and all the provisions affecting creditors must 
be construed with reference to that idea, under which every benefit 
given to the creditor out of the talukdari estate would be in the 
nature of an indulgence, because he got something which he could 
not enforce by law. 

Before examining what the enactments actually are$ it would 
perhaps be convenient to state the order of events. The Defen- 
dant attained his majority in August, 1863, and the order placing 
his estate under management was made very soon afterwards. 
The exact date does not appear, but it was towards the end of 
1863. The Government claimed rent against the Plaintiff in 
respect of the estate that he had bought in the year 1871, and 
this right to rent was finally established by decree of the High 
Court about the year 1875. At all events the claim was made 
and fully established during the period of management of the 
talukdari officer, so that the dates lead up to this result, that 
owing to the liability which was incurred in the deed of 1858, the 
Plaintiff had a claim measurable in money against the Defendant, 
perhaps as early as the year 1871, but at all events between then 
and 1875. It is not necessary to be more exact in the dates. 

Now what does the Act provide ? The preamble and the first 
nine sections deal with what they call existing debts and liabilities, 
and they deal with them in a very summary way. All processes 
by which any of them could be enforced are stopped, and in lieu 
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of those processes, the creditors hare only the indulgence which 
has just been mentioned, of receiving the surplus rents for a term 
of years. Sect. 9 enacts that : " Any debt or liability of the 
talukdar other than as aforesaid ; " (those words of exception may 
be dropped out for they only refer to Government claims) " to 
which he is subject either personally or in respect of the said 
landed estates existing at the time of the said declaration by the 
Governor in Council ; " (that is the order subjecting the estate 
to management) ^^ not duly notified to the said officer or officers/' 
within a time specified ^' shall and is hereby declared to be for 
ever barred." Then sect. 12 says that any debt or liability, with 
the same exception, ^' which may be incurred by the talukdar 
either personally or in respect to his said landed estates or any 
part thereof, during the period of such management as aforesaid, 
shall not be enforcible in any manner whatever, either during or 
subsequently to such period of management, against his landed 
estates or any part thereof." Here we have an Act designed to 
set up the order of talukdars in an unembarrassed state, and to 
restore them their land within a period of, at most, twenty years, 
and dealing first with debts and liabilities existing at the com- 
mencement of the period of management, and secondly, with 
debts or liabilities incurred during the period of management. 
In such an Act their Lordships think it impossible to come to 
any other conclusion than that it was intended to deal with all 
debts and liabilities which could possibly impose a charge on the 
talukdar at the end of twenty years, and that to strain words 
from their literal ordinary meaning for the purpose of shewing 
that the liability now in dispute is one which does not fall within 
the compass of that Act, is an erroneous construction of the Act. 
The High Court have given the Plaintiff a decree on this 
ground, that the debt that he claims does not fall into the first 
class of debts and liabilities because it was not existing when the 
period of management commenced, and that it does not fall 
within the second class because it was not incurred during the 
period of management. The result is this, that because when 
the management commenced there happened to be no means of 
reducing the liability into a claim measurable in money, and 
because the talukdar did not, during the period of management. 
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do some voluntary act to incur a fresh liability ; therefore at the 
end of twenty years a great burden remains upon the estate. 
Their Lordships think that is not only contrary to the policy 
of the Act, but a departure from the obvious literal plain con- 
struction of the words. It may be true, and their Lordships 
think it is true, that when the management commenced the lia- 
bility was not one that was measurable in money. It may not 
have been the subject of a claim against the estate, though that 
point would seem to depend on the nature of the rules made by 
the Governor in Council for the liquidation of debts. But it does 
not follow at all that it was not a liability which sect. 9 was 
^calculated to bar. All liabilities were to be notified, and even if 
there were any so situated that the creditor could get nothing, 
the intention of the Legislature to bar every liability that existed 
thea is, as their Lordships think, a plainly expressed intention. 

Then as to sect. 12, the debt must have been incurred at some 
time, otherwise it could not be recovered. When was it incurred ? 
According to the reasoning of the High Court it never was 
incurred. There was no debt when the period of management 
commenced, and no debt was incurred afterwards, because there 
were proceedings to which the talukdar was no party which con- 
verted the liability into a money claim. Their Lordships think 
that that is not the meaning of the word " incurred." It is not 
the common meaning of the word " incurred." Incur means to 
run into, no doubt, but it is constantly used in the sense of meet- 
ing with, of being exposed to, of being liable to ; and in that 
sense the talukdar did incur debt. The liability was inchoate in 
the year 1858, and it reached its maturity some time between 
1871 and 1875. If it was not a liability existing in 1863, when 
the period of management commenced under sect. 9, then it must 
be either a debt or liability incurred during the period of manage- 
ment. It is not necessary to decide under which section the case 
falls. Their Lordships incline to think that it falls under sect. 9, 
but they are quite clear that if it does not fall under sect. 9, it 
must fall under sect. 12. In either case the Act is sufficient to 
relieve the talukdari estate, which is the only point in question 
at this moment. 

The result is that their Lordships think that the High Court 
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ought to have reversed the decree below, and to haye dismissed the J. c. 

suit with costs, and they will humbly advise Her Majesty to make 1887 

that decree. The Bespondent must pay the costs of this appeal, waghsla 

Their Lordships are sorry to find that this record contains what ^^J^anji 

they so often observe upon, namely, an enormous mass of matter Sheeh 

which could not by any possibility be of use upon this appeal. 

They would wish to call the attention of the Courts in India 
again to that circumstance, in the hope that they may find some 
remedy against that which is a serious mischief in increasing costs. 

Solicitors for the Appellant : Walker <& Whitfield. 
Solicitors for the Eespondents : Thomas & Hick. 
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AND March 10, 11. 

TEIPURA SOONDAEI CHOWDHEANI } ^ ~" 

^ > Defendants. 

AND Others J 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 
Evidence — Isstte as to Identity of Land re-formed — Possession — Prescription. 

Upon an issue whether certain chur land was a re-formation on the 
Plaintiffs' land or on the Defendants', evidence was given tending to prove 
possession thereof by the Plaintiffs for a considerable period prior to their 
ouster by the Defendants. 

The first Court found this issue of identity in favour of the Plaintiffs ; 
the second held that the Plaintiffs had shewn a title by adverse posses- 
sion; the High Court remanded the case for a decision by the second 
Court on the issue of identity. 

On remand the second Court af&rmed the finding of the first. In special 
appeal the High Court held there was no evidence on which such finding 
could be arrived at, on the ground that evidence of subsequent possession 
was not receivable as evidence of previous identity : — 

Held, that this was error, possession being established for a period of 
years, presumittMr retro. 

Appeal from a decree of the High Court (April 3, 1882), 
reversing a decree of the District Judge of Pidna (April 12, 
1881), and dismissing the suit of the Appellants. 

' Present :— Lobd Watsok, Losp FitzGbbald, and Sib Babkes Fjsaoook. 
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J. 0. The facts are stated in the judgment of their Lordships. 

1887 The grounds upon which the case wcus remanded, as therein 

Anakgaman- stated, by the High Court, appear in the judgment of the 20th of 
OHOTOraANi ^^^^^9 1880 (Morris and Prinsep, JJ.), the material passage in 
_ ^' which is as follows : — 

TaiPUBA 

SooNDAM « j^ ja urffed that the Plaintiffs never claimed the lands in suit 

Gbowdhbani. ® 

by reason of adverse possession for upwards of twelve years. 

What they claimed was, as defined in the issue, whether the 
lands in suit were a re-formation on the site of lands originally 
demarcated as appertaining to their and the pro forma Defen- 
dants' 18i^ annas separate share. It was not their case that they 
occupied and held the lands in suit for so long a time as to 
create a title by prescription, but that the lands formed a portion 
of their original estate, and that they had been dispossessed from 
them by the Defendants in the year 1873. 

^'It is further contended that the Judge has not formed an 
independent opinion on the evidence in the case, but has erro- 
neously allowed himself to be guided by the judgment of the 
Lower Court upon it, and has thereby abdicated his functions as 
Appellate Court ; also that although the Judge adopted the con- 
clusion arrived at by the Lower Court, yet, as appears from the 
10th paragraph of his judgment, he by no means concurs in the 
estimate which the first Court forms of the evidence of the wit- 
nesses of either side. On the contrary, the Judge expresses a 
decided opinion that on both sides the witnesses have given false 
evidence, and that the doubt in his mind is * on which side the 
bulk of the lying has taken place.' It is in consequence of this 
doubt that, following what appears to him to be the principle 
laid down in the case of Shetahdee Biswas v. Molamdee Mvmdvl (1), 
he declares himself justified in following the decision of a pro- 
perly constituted Court, whose decision is not shewn to him to be 
erroneous. 

'^ It seems to us that there is much force in both of these con- 
tentions. The Plaintiffs never laid claim to the land by right of 
ptescription, nor was it their case, as the Judge puts it, that they 
occupied the land in suit as a re-formation of a diluviated portion 
of their 18^ annas land, and that for a sufficient length of time 

j (1) 25 Suth. W. R. 30. 
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to confer title upon them, even supposing that before diluviation J. 0. 
the lands were lands of the 2^ annas demarcation. It is apparent 1887 
that the Judge has no definite opinion of his own as to whether anangaman- 
the lands in suit originally appertained to the 13^ annas share or QHo^imRAwi 
to the 2 J annas share, and which party has the best title in them. «• 

What he is willing to decide, and that not upon his own inde- Soondabi 

pendent judgment on the evidence, is, that whether the lands in 

suit originally fell within the 2^ annas share of the Defendants or 
not, they have as a re-formation on their old site been so long in 
the possession of the Plaintiffs as to confer upon them a title by 
prescription. This, however, was not the issue which he was 
called upon to decide, and we agree in the argument that has 
been addressed to us, which is in conformity with the principle 
kid down in the case of Shiro Kumari Debt v. Qovind Shaw 
Tanti (1), that no party can claim a title by prescription unless 
he has set it up and put it in issue against his adversary. He 
cannot, if he claims under a specific title and fails to prove it, 
fall back upon a totally different title to that which he originally 
set up. Moreover, we are not satisfied With the manner in which 
the Judge has dealt with the evidence. If the Judge cannot 
agree with the first Court in believing the witnesses of the Plain- 
tiffs to be the witnesses of truth, he is not justified in accepting 
the conclusion of that Court, because he has, as he says, ^ spent 
many weary hours over the written record of evidence, vainly 
trying to find some point in it which would enable him to form a 
clear opinion of his own as to where the truth lies. It is incum- 
bent on him as an Appellate Court to form an independent judg- 
ment on the evidence, and not to give a decree in favour of the 
Plaintiffs unless he is satisfied that they have established their 
case." 

And the grounds upon which the High Court {White and 
Macpherson, JJ.), after the decision upon remand, finally dis- 
missed the suit were as follows : — 

" We have nothing to do here with the question whether this 
remand order was right or wrong, or whether, if this second appeal 
had, when it first came before this Court, been heard by us, we 

(I) Ind. L. R. 2 Calc. 418. 
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J. 0. should have made a remand order in similar terms, or should 

1887 have thought the case a proper one for a remand. The remand 

Anangaman- order has been made. We hare simply to construe it and to see 

OHOTOmAHi *^^* ^^® effect is given to it. We think that what the High 

„ «• Court meant in remanding the suit wcus that it should be retried 

Tripuba 

SooNDABi with reference to the third issue, and that the Plaintiffs should 

* be precluded from relying upon a title acquired by prior adverse 

possession. The obligation was thus thrown upon the Plaintiffs 
of proving that the chur was a re-formation on the site of land 
which, upon the division mentioned, and before the diluviation 
of the land, formed part of their 13i^ annas share. There is no 
doubt that a great burden of proof was imposed upon the Plain- 
tiffs by the form of the third issue, and it may be that that 
burden ought never to have been so imposed. But with that, 
as I have already said, we have nothing to do. I would ojnly 
remark that if a mistake has been made to the prejudice of the 
Plaintiffs, the initial mistake was made in the Subordinate 
Judge's Court when the third issue weis framed, for it does not 
appear to have been warranted by the allegations contained in 
th'e plaint. 

" We also think it quite clear that whatever be the construc- 
tion of the remand order, the High Court did then pronounce a 
final opinion upon the title of long and continuous possession, 
which was found in favour of the Plaintiffs in the Courts of the 
Subordinate Judge and of Mr. Tweedie^ and did then also decide 
that upon the pleadings in the case, and the issue which had 
been framed, it was not open to the Plaintiffs to shew or rely 
upon such a title ; and we cannot review that decision. Now, 
when Mr. Peterson's decree is examined, it is apparent that the 
very title which the High Court has decided against is the very 
title which Mr. Peterson has found to be in the Plaintiffs, and 
upon which he grounds his decision in their favour. Although 
Mr. Peterson correctly states the nature of the remand -order in 
the commencement of his judgment, when he says that ^ the case 
has been remanded by the Special Appellate Court for the retrial 
of the main issue in the suit, or in other words, that this Court 
may form an independent judgment on the evidence as to the 
third issue framed by the Subordinate Judge;" and although 
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Mr. Peterson in fact concludes his jadgment with a formal finding J. 0. 
upon this issue, or rather upon a portion of it, in favour of the 1887 
Bespondents, as when he says, — * On the whole, then, I come to ananqaman- 
the conclusion that the Subordinate Judge's decision is correct, qho^^hbani 
and that the Plaintiffs have proved that the lands claimed by _ v, 

Tripura 

them belong to their 13i^ annas share of mouzahs Bil Nalchoongi Soomdaui 
and Bil Silpatta,^' it is evident from the rest of Mr. Peterson's ^^^^^^^^i. 
judgment that there was not a particle of evidence offered to 
prove when the chur lands re-formed, nor where they re-formed, 
much less evidence which shewed that they re-formed upon the 
site of 13i annas share which originally belonged to the Respon- 
dents. Such remarks as the District Judge has made upon the 
evidence are limited to the proof which was given by the Plain- 
tiffs of the long and continuous possession which they enjoyed 
previous to their ouster by the Defendants. 

" Such being the case, the decree of the Lower Court cannot be 
sustained. It is not suggested that there is any evidence on the 
record shewing when the re-formation took place, or that it was a 
re-formation on the 13^ annas share, nor does the remand order 
allow of further evidence being given. After reading the various 
judgments of the three Courts below, which have had possession 
of this case for so long a time, and hearing what the pleaders for 
the parties have to say, it becomes plain that there is no evidence 
in this case on the above points, and that when the remand order 
was made which tried the Plaintiffs' case up to the third issue, 
their suit was virtually decided against them. 

" As there is no evidence in the case as to the date or site of 
the re-formation, and the Court below has no materials upon 
which it could come to a finding on the third issue, it would be 
useless to send this case down again to the Lower Court, and we 
have no alternative but to reverse the decree of the Lower Appel- 
late Court and dismiss the suit of the Plaintiffs, which we do with 
costs in all Courts." 

Doyne, and C. W. Arathoon, for the Appellants, referred to Shiro 
Eumari DeU v. Gobind Shaw Tanti (1), and contended that the 
suit could not be dismissed on the ground of no evidence having 

(1) Ind. L. R. 2 Calc. 418. 
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J. G. been given. There was evidence of possession^^and unless that 
1887 was satisfactorily rebutted the Plaintiffs' case was established. 
Anawqaman- The High Court in special appeal were limited to the question 
Chowt)hba»i ^'^^^^^^ there was no evidence at all in support of a finding. 

Tripuea Couney Q.C., and Branson, contended that the issue was as to 

SOONDARI J ^ J J 

Ghowdhbanl the re-formation of the land in question upon a particular site at 
a particular date, and that the fact of possession for a greater or 
less period was not admissible evidence thereunder. Beference 
was made to Lopez v. Muddun Mohim ThaJcoor (1). 

Counsel for the Appellants were not called on to reply. 
1887 The judgment of their Lordships was delivered by 

3faroMl. LoBD WaTSON : — 

In this case the parties are the respective owners of two divided 
shares of mouzahs Nalchongi and Silpatta. The Plaintiffs are 
interested in the larger of those shares, extending to 18 annas 
10 gundahs. The Defendants are proprietors of the smaller share, 
extending to 2 annas 10 gundahs.. The area of land which is in 
dispute in this action is situated on the bank and close to the 
alveus oi the IchamuUi river. It is subject to the action of the 
stream ; and it appears that from time to time the soil on the 
surface of the area has been washed away, and new soil has been 
subsequently deposited capable of cultivation. The exact date 
when the surface was last denuded does not appear ; but it seems 
to be admitted on all hands that for many years past a new 
deposit has been growing up, and that in point of fact such 
deposit, since some time after the year 1850, has become cul- 
turable. In the end of 1872, or the beginning of 1873, disputes 
arose between the Appellants and the Bespondents as to the 
right to the disputed ground. The magistrate intervened in 
February, 1873, and, after inquiry, he adjudged that the Plaintiffs 
were in possession, and had a right to retain possession of it. The 
Defendants then instituted a possessory suit, and on the 13th of 
April, 1873, they obtained a decree affirming their right to possess. 
That led to the institution of the present action, in which the 

(1) 13 Moore's Ind. Ap. Ca. 467. 
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Plaintiffs^ who were ousted under the decree of April, 1878, J. G. 
claimed the property of the disputed area as haying been all 1887 
along in their possession as part of their 13 annas 10 gundahs ananqaman- 
share of the two mouzahs in question. The Defendants resist qho^^^^^jji 
the action on the ground that they had been in possession, and v. 
that the land in dispute was an integral part of their smaller soondari 
share of these mouzahs — ^the 2 annahs 10 gundahs share. Through- ^^^^^^'^^^ 
out these proceedings, at least since proof was closed, it is ad- 
mitted on both sides that the area in dispute belongs to one or 
other of these two demarcated shares. 

Issues were adjusted by the Subordinate Judge. It is only 
necessary to deal with the third of them ; because it is conceded 
now that if the Plaintiffs shall be held to have a right to the 
land, as part of their 13 annas 10 gundahs share, they are not 
barred by limitation from prosecuting the present suit. The third 
issue adjusted was in these terms: — ^'Js the land in claim a 
re-formation on the site of the original diluviated land of the 
13 annas 10 gundahs share of Kismat Ncdchongi and SilpcUti, held 
by the Plaintiffs and pro forma Defendants, or of the 2 annas 
10 gundahs share held by the substantive Defendants ? " The Sub- 
ordinate Judge, after an elaborate review of the evidence before 
him, came to the conclusion, which is embodied in this finding, 
'^ The allegation made by the Plaintiffs that the land in claim is 
a re-formation on the site of the original land of Nalchongi and 
SilpoMa covered by their 13 annahs 10 gundahs share, and that 
they have from before been in possession of it is found true." In 
other words his finding amounts to an express affirmation of the 
first alternative branch of the third issue, which exhausts the 
issue. 

Upon appeal by the Defendants to the District Judge, he came 
to the conclusion that the judgment of the Subordinate Judge 
ought to be maintained. He concurs to a great extent in the 
view taken by that Judge of the evidence, but he differs from 
him in his estimate of that evidence in many respects. The con- 
clusion which he came to upon the part of the case which we are 
now dealing with was this, that the Plaintiffs " held, occupied, 
and enjoyed the lands in suit by the title above set forth as part 
and parcel of the lands appertaining to the 13^ anna.s demarca- 
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J. 0. tion for much more than twelve years before ousted by the 

1887 Defendants." That was not a simple affirmation of the conclu- 

Anangaman- sion at which the Subordinate Judge had arrived. It pointed to 

CHowDmiANi ^ ^®^y different kind of case from that to try which issue No. 3 

V. had been adjusted. It affirms a title, at least it is sufficient to 

SooNDABi affirm a title, by adverse possession, which is a title in deroga- 

H owDHB ANi. ^j^^ ^£ ^^^ Defeudaut's right, even assuming it to be proved that 

at an earlier period the land in dispute formed part of the smaller 
share, and not of the 13 annas 10 gundahs share belonging to 
the Plaintiffs. Accordingly when the case was carried by appeal 
before the High Court of CdletUta, the learned Judges came to 
the conclusion that the decree of the District Judge ought to be 
set aside, and the case remanded for re-trial. The High Court 
were of opinion that the District Judge had not disposed of issue 
No. 3, that his finding No. 2 was not an answer to that issue, but 
the affirmance of a title which would prevail over the title which 
would have arisen to the Defendants by the negation of the first 
branch of issue No. 3, and the affirmance of the second branch ; 
and they were also of opinion, although their Lordships are not 
altogether disposed to concur with them in that respect, that the 
District Judge had not applied his judicial mind to the considera- 
tion of the somewhat intricate evidence before him. 

On remand the case was heard and disposed of before the 
successor of the District Judge who had first disposed of the case. 
He, in the main, agrees with the Subordinate Judge in his esti- 
mate of the evidence, and he affirms the judgment of the Subor- 
dinate Judge. The conclusion which he came to on the evidence! 
is very concisely expressed in these words : — " On the whole then 
I come to the conclusion that the Subordinate Judge's decision is 
correct, and that the Plaintiffs have proved that the lands claimed 
by them belong to their 13^ annas share of mouzahs Bil Nalchongi 
and Bil Silpatta" 

Again the Defendants appealed to the High Court, and the 
cause there was heard and determined before two fresh Judges, 
who came to the conclusion that the decree of the Lower Appel- 
late Court ought to be reversed, and the suit dismissed, and 
accordingly they gave effect to that opinion in their judgment. 

The grounds upon which the learned Judges of the High 
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Conrt came to that conclusion are very distinctly expressed in J. G. 
their judgment. They are two-fold ; and, in th6 opinion of their 1887 
Lordships, neither of these grounds is sufficient to sustain the Anangaman- 
judgment which was pronounced. They came, in the first place, chowdhbani 
to the conclusion that Mr. Peterson, who last disposed of the case, „ «• 
had fallen into the same error as his predecessor, and, instead of Soovdabi 
dealing with the identity of this disputed parcel with one or ° ^^^™ ^^' 
other of the two shares of the mouzahs in question, had disposed 
of the case on the footing that the Plaintiffs had enjoyed pre- 
scriptive possession which vested them with a good title as against 
the Defendants. The learned Judges say : " The judgment now 
before us contains a finding by the Court that, prior to the ouster 
by the Appellants, the Flaintiffb had a sufficiently long and con- 
tinuous possession of the chur lands to confer upon them a title 
to it." Their Lordships are of opinion that the learned Judges 
erred in supposing that the judgment of Mr. Peterson contains 
any finding to that effect. 

Then, having come to the conclusion that Mr. Peterson had 
erred in the same way as his predecessor, and had not dealt with 
the proper issue in the case, they proceed to consider whether 
they ought to remand the cause for the purpose of having that 
3rd issue tried. They came to the conclusion that it was un- 
necessary to do so for these reasons : " As there is no evidence in 
the case as to the date or site of the re-formation, and the Court 
below has no materials upon which it could come to a finding on 
the 3rd issue, it would be useless to send this case down again to 
the lower Court." They came to a conclusion the very reverse of 
that at which their predecessors, who remanded the case, arrived ; 
they were of opinion that there was evidence in the case bearing 
upon the subject-matter of the 3rd issue, which ought to be 
disposed of by the Judge in the Court below. The High Court, 
on this last occasion, came to the opposite conclusion — that there 
was no evidence whatever which was fit for the consideration of 
the Judge, or had any bearing on that issue. 

It must be borne in mind that the decree appealed from to the 
High Court on this occasion being a decree after remand, on a 
second or special appeal, the learned Judges had not, and accord- 
ingly they did not profess to have jurisdiction to deal with it on 
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J. G. its merits. But it was^ in the opinion of their Lordships, within 

1887 their jurisdiction to dismiss the case, if they were satisfied that 

anawgaman- tli^re was, as an English lawyer would express it, no evidence to 

JAM ctQ iq ^0 jiijy l)ecause that would not raise a question of fact 

Gbowdh&ani ^' J J^ -1 

V. such as arises upon the issue itself, but a question of law for the 

Trifusa , , • rt T --- T 

SooNDABi consideration of the Judge. 
Chowdhbaui. Their Lordships are very clearly of opinion that the reasons 
assigned by the learned Judges cannot be sustained. They are 
of opinion, with the Judges who made the remand, not only that 
there was an issue proper to be tried, but that there was evidence 
in support of that issue, or bearing upon that issue, which was 
proper to be considered and disposed of by the District Judge. 
The theory upon which the learned Judges who last disposed of 
the case proceeded, so far as one can gather from their observa- 
tions, appears to have been this : that evidence of possession is 
not receivable as evidence of the identity of a piece of ground ; 
that, in other words, evidence of possession is not material or 
good evidence in a question of parcel or no parcel. Perhaps they 
do not go quite so far as that, but they certainly go the length 
of indicating their opinion that evidence of subsequent possession 
is not good evidence upon the question of parcel or no parcel at 
a previous date. To countenance that proposition would be to 
introduce an entirely new rule into the law, and their Lordships 
do not think that a judgment resting upon such a ground can be 
upheld. When the state of possession for a long period of years 
has been satisfactorily proved, in the absence of evidence to the 
contrary, presumitv/r retro. In the present case there is evidence 
tending to prove possession by the Plaintiffs for a considerable 
period antecedent to February, 1873. Whether it is sufficient to 
establish the Plaintiff^s possession, and whether if established that 
possession is sufficient to warrant the inference of fact derived 
from it, are questions upon the merits of the case. The evidence 
has been disposed of by the Judge below as a Court of appeal 
after careful consideration, and upon the merits his judgment was 
final in the High Court, which was sitting upon a second appeal, 
and is final and binding upon this Board. 

Their Lordships will accordingly humbly advise Her Majesty 
that the last judgment of the High Court ought to be reversed, 
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the judgment of Mr. Peterson^ the District Judge, affirmed, and J. 0. 
the appeal dismissed with costs in the High Court. The Eespon- 1887 
dents must pay to the Appellants the costs of this appeal. Anangaman- 
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ON APPEAL FROM THE HIGH COURT AT BOMBAY. 

Fraud must he proved as laid — Relief cannot 1)e granted on a Charge of Fraud not 

contained in the Pleadings. 

It is a well-known rule that a charge of fraud must be substantially 
proved as laid, and that when one kind of fraud has been charged another 
kind of fraud cannot on failure of proof be substituted for it. 

Montesquieu v, Sandys (18 Ves. 302) approved. 

Where the plaint charged a fraudulent concealment of a partioular pay- 
ment from the official assignee, it was unjust and unprecedented for the 
Court to allow the plaint to be amended after all the evidence had been 
taken, so as to charge that the payment itself, though known to the official 
assignee, was a fraud on the Court which he had no power to assent to. 

The High Court having granted the relief prayed on a finding that a 
totally different fraud, not alleged in either the original or amended plaint, 
had been effected, viz., a fraudulent conspiracy between the parties to the 
payment and receipt of the money : — 

Edd, that such judgment must be reversed. 

Appeal from a decree of the High Court (May 9, 1885), re- 
versing a decree of the same Court in its original jurisdiction 
(Sept. 21, 1883). 

The suit was commenced on the 25th of January, 1881 ; the 
Plaintiff, as ofiScial assignee of the estate of Aga Mahomed Bahim 

• Present: — Lord Watson, Lord FitzGerald, Lord Hobhouse, and Sir 
Barnes Peacock. 
Vol. XIV. L 
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Shirazee, seeking to recover from the heirs and representatives of 
Eajee Zenail Abadin a sum of Bs.1,50,000 and interest thereon 
at the rate of 9 per cent, per annum, from the 28th of August, 
1875, which sum was alleged to have formed part of the estate of 
which the Plaintiff wsis such assignee, and to have been im- 
properly received and retained by Hajee Zenail Abadin. 

The facts are stated in the judgment of their Lordships. 
Shortly the case was this. A consent order of Court was made 
on the 12th of July, 1875, terminating two suits between the 
family of Shoostry and that of Shirazeey an insolvent, by a com- 
promise, under which Es.2,25,000 should be paid out of a fimd 
in Court in settlement of all claims of the family and creditors 
of Shirazee, and the balance of the fund to the Shoostry family. 
Thereafter by an independent agreement, which both Courts 
found was known to the official assignee, Es. 1,50,000 were paid 
to HaJee Zenail Abadin in settlement of his claims on behaK of 
himself and the Shirazee family; the remaining Es.75,000 being 
retained by the official assignee. 

The case originally alleged in the plaint was that the payment 
of the said Es.1,50,000 was fraudulently concealed by Hajee 
Zenail Abadin from the Court, and from Mr. Gamhley the official 
assignee. At the end of the trial, after the case resting on con- 
cealment from Mr. Gamble had broken down, and the evidence 
had been closed, Scott, J., allowed an amendment raising the case 
that, if Mr. Oamble knew of the payment, he had no power to 
consent to it, as his doing so was a fraud on the Court. 

Scotty J., found, as the result of the evidence, that Eajee Zenail 
Abadin did not hold any confidential position towards the official 
assignee, and that his assistance in the suit, which ceased in 1871, 
was given in his own interest, and in that of the Shirazee family, 
and not in that of the official assignee. He laid stress on the 
fact, established by the evidence, that after 1871 Hajee Zenail 
Abadin was in the negotiations represented by a separate solicitor, 
and found that there was no duty upon him to give information 
to the Court, in the eyes of which he had no locm standi. He 
dismissed the suit with costs. 

The Court of Appeal, while agreeing with the finding of 
Scotty J., as to the knowledge of Mr. Oamble of the payment to 
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Hajee Zenail Ahadin in 1875, held that the latter stood in a 
fiduciary relation towards the former, and gave judgment for the 
Plaintiff on " the larger principle that an insolvent (and such 
was virtually the case here, Zenail Ahadin having, on his own 
admission, acted as agent for the insolvent family, although pos- 
sibly with the view to his own interests), who has set the official 
assignee in motion with a view to enforcing a claim against a 
debtor to the insolvent estate, and has taken an active part in 
the prosecution and compromise of the suit instituted for the 
above purpose in the name of the official assignee, cannot derive 
any benefit from such suit except on the condition of acting in 
perfect good faith to the creditors. His deriving any benefit 
from the suit, except on that condition, would in our opinion be 
a fraud on the creditors, and on the Act itself; and a Court of 
Equity would properly regard him, as holding any such benefit, 
as a trustee for an insolvent estate." The Court of Appeal further 
held that Mr. Prescoty the solicitor for Abdool Latiff, had, on behalf 
of Zenail Ahadin^ put " pressure fraudulently brought to bear " 
on Mr. Gamble, of which pressure " the transaction by which 
Zenail Ahadin obtained Rs. 1,50,000 was the result." 

The High Court decreed that the Defendants should pay the 
Respondent Rs.2,80,894 for debt and interest. 



J. 0. 

1887 
Abdool 

HOOSBIN 
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Abadin 

V. 
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Sir Horace Davey, Q.C., and Bighy, Q.C. {Davenport, and Jardine, 
with them), for the Appellants, contended that the case of fraud 
as made by the plaint having failed, the suit ought to have been 
dismissed. Seott, J., was wrong in allowing a substituted charge 
of fraud after the Plaintiff's case was closed. During the trial 
he had ruled as inadmissible and excluded certain evidence which 
the Appellants had tendered, and which would have been relevant 
on the issue as to the substituted charge, for it would have nega- 
tived the imputation of fraud or misconduct to Gamble in the 
matter of the compromise. The evidence established the correct- 
ness of the finding by Soott, J., that there had been no fiduciary 
relation on the part of Zenail either to the official assignee or to 
the creditors. The concurrent finding that Gamble knew of and 
consented to the transaction complained of was right. Moreover 
he could not have interfered with it. 

L 2 
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Orahaniy Q.C., and W. P. Beetle^ for the Bespondent, contended 
that the decree of the High Court was right. In the suit of 
1858 Sajee Zenail Ahadin acted as agent for or held a fiduciary 
position towards the Plaintiffs and the creditors of the insolvent. 
He was therefore prohibited from deriving any benefit or advan- 
tage from such suit until the claims of such creditors had been 
discharged in full. He was equally prohibited fron^ doing so 
whether he sought it for the heirs or family of the insolvent or 
for himself in respect of his advances (if any), all of which had 
of course been made subsequent to the insolvency. The sanction 
of the Insolvent Court had never been applied for or obtained to 
the compromise ; and when the consent decree was obtained the 
payments now objected to were not mentioned. The Bespondent 
first became aware of the payment of B8.1,50,000 in July, 1880, 
and thereupon demanded that it should be handed over to him. 
His predecessor, Mr. Oamble^ had no authority without the sanc- 
tion of the Court to compromise his claims for any sums insuf- 
ficient to pay the creditors in full. 

The counsel for the Appellants were not called upon to reply. 



1887 
March 30. 



The judgment of their Lordships was delivered by 

Sir Barnes Peacock: — 

The suit in which the judgment under appeal was pronounced 
was instituted in the year 1881 in the High Court of Bonihay, 
Original Civil Jurisdiction, by the present Bespondent as assignee 
of the estate and effects o{ Mahomed BaJUm Shiraaee, an insolvent, 
against the heirs and legal representatives of Rajee Zenail, to 
recover, with interest, a lac and a half of rupees, received by him 
under a compromise made in 1875. 

The facts of the case, prior to the negotiations in 1870, may be 
shortly stated almost in the words of the judgment of the Appel- 
late Court. 

The suit arose out. of litigation, dating as far back as 1834, 
between two Persian families, who, for convenience* sake, may be 
described as the Shoostry and Shirazee families. A merchant of 
the Shoostry family, Mahomed Ally Khan, who died in Boinbay 
about 1820, left a relation as executor of his estate, who again 
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appointed in his stead Mahomed Bahim Shirazee. A suit which 
had been brought by the Shoostry family against the original 
executor for an account was revived in 1834 against Mahomed 
Bahim Shirazee^ and, in 1846, the Master in Equity, by his report, 
found Mahomed Bahim Shirazee liable to the estate for over 
11 lacs. This report was confirmed by the Supreme Court, and a 
decree passed on the 17th of September, 1847, directing Mahomed 
Bahim Shirazee to pay the said amount. On appeal, however, to 
the Privy Council, in 1847, the accounts were ordered to be 
retaken. In the meantime the decree had been executed against 
Shirazee, who had in consequence become insolvent and filed his 
schedule. On leaving Bomhatfy which he was allowed to do 
after suffering imprisonment, he appointed the before mentioned 
ZenaUy a merchant of Bomhat/y as his representative, with a power 
of attorney, which, after his death in Persia in 1856, was renewed 
by his children. 

The power of attorney by the children was dated the 23rd of 
December, 1857, and authorized Zenail to recover, hold, take care 
of, and guard all the property to which they were entitled, and 
to appoint any other person as attorney. 

In 1858 Zenail, in his representative character, urged the then 
official assignee, Osfwald William Ketterer, to file a suit against 
the representatives of the Shoostry family to have the accounts 
retaken in accordance with the direction of the Privy Council, 
and by a decree made on the 24th of February, 1859, the suit 
was referred to the Master in Equity for the purpose of taking 
the accounts. 

It may be mentioned that in the schedule filed by Shirazee, the 
insolvent, Mirza Mahomsd Shoostry and Bebee Mariam Begum were 
inserted as creditors or claimants for Ks.11,74,459 (the amount 
decreed against him in the suit of 1834), with the following 
remark : " Disputed. Amount due under a decree of the Su- 
preme Court in a cause in the Equity side, wherein the detaining 
creditors were Complainants, and the insolvent was Defendant, 
as executor of the last will and testament of Aga Mahomsd Ally 
Khan, deceased, whereby it is ordered that the said insolvent 
do pay into the hands of the Accountant-Greneral the sum of 
Ks. 11,74,459. 0. 65 reas, being the balance reported by the 
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Master, in maimer and at the periods following, that is to say, 
the sum of Ks.1,00,000, part of such balance, on the 1st day of 
January now next ensuing the date hereof, and the like sum of 
E8.1,00,000 on the first day of each and every succeeding month 
until the sum of Ks.6,00,000 shall have been so paid by the said 
insolvent to said Accountant-General, and that the said insolvent 
do pay the further sum of Ks.1,00,000 to the said Accountant- 
General on the 1st day of October next ensuing the date hereof, 
and the like sum on the first day of each and every then succeed- 
ing month, until the sum of 11 lacs of rupees should have been 
so paid into Court, and the said sum of Ks.74,459. 0. 65 reas, 
being the residue of the said balance, on the 1st day of March, 
which would be in the year 1848. On the 16th day of October, 
1847, a writ of attachment was issued for non-payment of one 
instalment, and executed upon the insolvent, and since that the 
other writs have issued, under which the whole of his property 
has been sequestered and sold, but the insolvent does not know 
what amount has been realized, and has therefore inserted the 
whole amount decreed to be paid." 

There is no diflference of opinion between the two Courts either 
as to the terms of the negotiations of 1870 or of the actual 
compromise which was finally arranged in 1875. 

Speaking of the negotiations in 1870, the Appellate Court say: 
" The result of those negotiations was a compromise, by which the 
Defendants in the suit (i.e., the Shoostrys) were to pay, in settle- 
ment of all claims whatsoever of the Shirazee family, out of the 
fund in Court, the sum of Es. 2,25,000. Out of this sum the 
official assignee was to be paid, and the balance was to go to the 
family of Aga Mahomed Rahim (i. e,, Shirazee), and all the other 
property in litigation handed over and conveyed to the Shoostry 
family. Mr. Eeir, the then solicitor of the Shoostry family, sub- 
sequently agreed with Mr. Gamble^ who was then the official 
assignee of Shirazee, that he should receive Ks.65,000 in discharge 
of his claims, and Es.10,000 in lieu of his commission. This 
compromise, however, was not carried out." 

It appears from the 9th paragraph of the plaint that, at the 
time of the compromise, there were in the hands of the Account- 
ant-General of the Court, standing to the credit of the suit of 
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1834, Government promissory notes and cash of the value of 
about four lacs of rupees, and in the hands of Mr. Oamhle^ the then 
assignee, who was also receiver in the suit, a valuable property in 
Bombay, known as the Mazagon dockyard, also valued at about 
four lacs. 

To this property there were in 1870, and also at the time of 
the compromise in 1875, three distinct claims depending on the 
result of the suit. First, there was Ahdool Latiffy who represented 
the original Plaintiff in the suit of 1834, and who had originally 
obt^tined a decree for upwards of 11 lacs of rupees. Secondly, 
there was Mr. Oamble, the assignee of Shirazee, who had inserted 
in his schedule as a disputed item (11 lacs odd) decreed against 
him ; and third, there was Zenail, who represented the family of 
Shirazee under the power of attorney which he held from them, 
and against whom he probably had a claim for money advanced 
by him to carry on the litigation, but which was a matter entirely 
between him and the family of Shirazee, in which the assignee or 
the creditors had no concern. 

" At the close of 1874 (as found by the Court of Appeal) nego- 
tiations were revived by Mr. Preseot, a member of the firm of Keir, 
Prescot & Wintevy who had succeeded to the management of the 
case oi Ahdool Latiff Shoostry on Mr. Keir's departure ion England. 
These negoti^ttions led to the original compromise of 1870 being 
carried into effect in 1875. Es.75,000 (made up of the Es.65,000 
to meet the claims of creditors, and Es.10,000 for Mr. Gamhle'^s 
commission) were paid to Mr. Oan^le, the suit was dismissed, and 
the balance of Es.1,50,000 was paid to Zenail Abadeen as repre- 
senting the Shirazee family." 

In the judgment under appeal the High Court say : — 

" The present suit is now brought by the official assignee of 
the insolvent estate of the late Aga Mahomed Bahim Shirazee to 
recover the above sum of Es.1,50,000 from the representatives of 
the late Zenail Abadeen, charging that the same forms part of the 
estate of the insolvent, on the following grounds : — 

^' 1st, that Zenail compromised the suit as the agent and confi- 
deiitial adviser of the official assignee ; and 2nd, that the payment 
to Zenail was fraudulently concealed by Zenail and his sons from 
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this Courts and also from Mr. Gamble before and after the passing 
of the consent decree ; but that, even if Mr. Oamhle was aware of 
the Bs.1,50,000 being paid to Zenail^ the said payment was a 
fraud upon this Court and the creditors, which Mr. Oamhle had no 
power to consent to, and such consent could not be binding on 
his successor." 

The tenth to the fifteen articles of the plaint as it originally 
stood were as follow ; — 

10. In the year 1875 an arrangement was made for the com- 
promise of the said suit, Le.y the suit of 1858, the said Hajee Zenail 
Abadeen and his son the Defendant Abdool Hoosein acting in the 
negotiations which resulted in such compromise as the agents or 
confidential advisers of the Plaintiff in the said suit. 

11. By a consent decree made in the said suit on the 12th of 
July, 1875, copy whereof is hereto annexed and marked C, it was 
ordered that, the said Accountant General should, out of the said 
Government promissory notes and moneys in his hands, pay to 
the Plaintiff in the said suit the sum of Ks.75,000 and the costs 
of the said suit, and should make over and pay to the solicitors of 
the Defendant in the said suit the balance of the said Govern- 
ment promissory notes and moneys, and that the Plaintiff in the 
said suit, who was also the receiver appointed therein, should 
assign the said immoveable property to the Defendant therein. 

12. In pursuance of the said decree the said sum of Es.75,000 
W61S paid to the Plaintiff in the said suit. 

13. The Plaintiff has lately been informed and believes that 
before the passing of the said consent decree it had been agreed 
between the Defendant in the said suit and the said Hajee Zenail 
that the amount for which this suit should be compromised was 
the sum of Es. 2,25,000, and not Es.75,000 only, and that out of 
the said Government promissory notes and moneys the said sum 
of Es.2,25,000 should be paid in full settlement of the claims of 
the estate of the said Shirazee in the said suit, but that Es.75,000 
only out of the said sum of Es.2,25,000 should be paid to the 
Plaintiff in the said suit, and the Es. 1,50,000, the balance thereof, 
should be paid to the said Hajee Zenail. 

14. After the passing of the said consent decree, namely, on or 
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about the 28th of August, 1875, Messrs. Preseatt & Winter^ the 
solicitors for the Defendant in the said suit, paid to the said 
Hajee Zenail the sum of Bs.1,50,000, being the balance of the said 
sum of Bs.2,25,000 after deducting the said sum of Bs.75,000 
paid to the Plaintiff in the said suit, and the said Hajee Zenail 
and his son, the said Abdool Hooaein, retained the said sum of 
Es.1,50,000, and applied the same for their own purposes. A 
receipt for the said sum of Bs.1,50,000 was given by the said 
HaJee Zenaily or by the first Defendant on his behalf, to the said 
solicitors, but the Defendants allege that the said receipt was sub- 
sequently returned to the said HaJee Zenatl, and that he destroyed 
the same. Hereto annexed and marked D is a document which, 
as the Plaintiff is informed and believes, is a correct copy of the 
said receipt. 

15. The Plaintiff says that the fact that the said sum of 
Es.2,25,000 was agreed to be paid for the compromise of the said 
suit, and that Bs.1,50,000, part thereof, was to be paid to the said 
Eajee Zenaily was fraudulently concealed by the said Hajee Zenail 
and his sons, the first and second Defendants, from this Honour- 
able Court, and also from the said Henry Gamble^ before the time 
of and after the passing of the said consent decree. 



J.CL 

1887 



Abdool 

HOOSBIK 

Zenail 
Abadin 

TUBNEB. 



The learned Judge in the First Court found that Zenail was 
not the agent of the assignee, and was at no time invested with a 
fiduciary character, and that he did not conceal from Mr. Gamble 
the fact of the payment to him of the Bs.1,50,000. He said it was 
clear that Mr. Gamble was fully aware of all the terms of the 
compromise, whether of 1870 or 1875. 

The learned Judge had, however, after the case had been closed, 
allowed the 15th article of the plaint to be amended by adding 
the words, " And the Plaintiff further saith that, even if the said 
.Hen/ry Gamble was aware of the sum of Ba. 1,50,000 being paid 
to the said Hajee Zenail, the said payment was a fraud upon the 
Court, which the said Henry Gamble had no power to consent to, 
and such consent could not be binding on his successor." The 
learned Judge, therefore, went on to consider whether Zenail 
fraudulently concealed from the Court the fact of the payment 
of the Bs.1,50,000. He said, ^* To sum up, I do not think it proved 
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that Zenail held any ofiScial position towards the o£Bcial assignee. 
He assisted in the suit, bnt that was in his own interest. Nor do 
I think he was guilty of any improper concealment. It was not 
his duty to inform the Court.. He had no heua standi in the eyes 
of the Court." 

Their Lordships concur entirely in that opinion. Zenail did 
not act as the agent of or in a fiduciary relation to the official 
assignee either at the commencement of the suit of 1858 or in the 
conduct of it. He, no doubt, gave very valuable assistance, but 
he was acting, as was well known to the assignee throughout, on 
behalf of the heirs and representatives of ShirazeOy and possibly 
of himself as having made advances for conducting the suit, and 
not on behalf of the creditors. Certainly there was no fiduciary 
relation between him and the assignee at the time of the negotia- 
tions for the compromise of 1875 or at the time of the application 
for the consent decree. He was not Dominm litis, nor in any way 
connected with the Court ; he owed no duty to the Court, and he 
was under no obligation to the creditors. Nor is it likely that 
the Court, even if all the facts had been brought to their notice, 
would have inquired whether the decree was likely to be bene- 
ficial to the creditors when all the parties to the suit consented 
to have it dismissed. Indeed, the Court would have had no means 
of forming a judicial opinion upon the subject until the accounts 
had been retaken, which it was the object of all parties to avoid. 
The brief to counsel who appeared in Court on behalf of the as- 
signee to consent to the compromise was prepared by the solicitor 
for the assignee, who was fully acquainted with all the facts of 
the case. 

The learned Judge, however, proceeded, — '* He (meaning 
Zenail), may have got, and I think he did get more than his share. 
He may also have appropriated to himself what was intended for 
those he represented. In the first case a suit might have been 
brought within three years of the knowledge of the official 
assignee, but that knowledge began in 1875, and the suit is now 
barred by the Statute of Limitations, there being no fraud on the 
part of Zenaiiy 

Their Lordships do not understand what is meant by ZenaiCs 
share. It was a matter of controversy between the parties how 
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much each should receive, and there is no ground for saying 
that Zenail took any unfair advantage of Mr. Oamble, Their Lord- 
shipSy however, are clearly of opinion, that under the plaint in 
this suit, the question cannot be entered into whether Zenail, by 
the terms of the compromise, got more than his share or not. 

The result of the findings of the First Court was that the 
Plaintiffs' suit was dismissed with costs. The decree was correct, 
but their Lordships are of opinion that the suit ought to have 
been dismissed on the merits, and not upon the ground that it 
was barred by the Statute of Limitations. 

With reference to the amendment of the plaint, by introducing 
a new and distinct charge of fraud after all the evidence had been 
given and the case closed, their Lordships feel bound to say that 
the allowance of it was contrary to every principle of justice, 
it was wholly unprecedented, and, to say the least of it, it did 
not exhibit a sound exercise of judicial discretion. 

The Full Court, on appeal, said it was not disputed that after 
Mr. Preseofs evidence it must be taken as a fact that, whatever 
might have been the extent of Mr. Gamble's knowledge in 1870. 
he was in 1875 acquainted with the intention that Zenail was to 
receive Bs,l,50,000 from the Shoostry family, and that he assented 
to it. This ought to have been an end of the suit. The Court, 
however, held that Zenail acted in a fiduciary relationship towards 
Mr. Oamble ; but that even in that case the transaction could be 
impeached only upon the ground that Mr. Oamble' s consent was 
obtained under circumstances amounting to fraud. They held 
that, under the circumstances of the case, Zenail could not derive 
any benefit from the suit except on condition of acting in perfect 
good faith to the creditors. They said his deriving any benefit 
to himself from the suit except upon that condition would in 
their opinion be a fraud on the creditors and on the Act itself, 
and that a Court of Equity would properly regard him as holding 
any such benefit as a trustee for the insolvent's estate. It is not 
easy to follow the reasoning of the Court of Appeal, by which 
they arrived at the conclusion that Mr. Oamhle's consent to accept 
the Bs.65,000 in satisfaction of the claim of the creditors was 
obtained under circumstances amounting to fraud on the part 
of Zenail. They treated the Bs.10,000 paid to Mr, Prescot as 
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a payment made to him to bring pressure on Gamhle to accept 
Bs.65,0009 in satisfaction of the claim of the creditors. 

The High Court refers to the evidence of Mr. Prescot They 
say, " Mr. Preseot, in answer to the question, * When did you first 
know or hear that you were going to get the Es. 10,000 ? ' said 
he could not say, but added, * While the matter was going on it 
was hinted to me that a present would be made to me by Zenail 
if I carried the matter through.' " 

Elsewhere Mr. Prescot said, " Zenail gave me Es.10,000, I 
suppose out of gratitude for having got the matter through." 
Looking to all the circumstances, and to the fact that Mr. Prescofs 
clerk, who could not have had much weight or influence with 
Abdool Latiff Shoostry, or in effecting the arrangement with 
Mr. Gamhle, also received the sum of Bs.l000 at the same time, it 
is difficult to understand how the Appellate Court could possibly 
have arjived at the conclusion that the Bs.10,000 were promised 
or paid by Zenail to Mr. Prescot with the fraudulent intent to 
induce him to bring pressure upon Oanible, which but for that 
payment he wouldi not have done. There is no suggestion that a 
similar payment was promised to Mr. Keir, in 1870, before he 
made the arrangement with Oamble to the very same effect as 
that made by Prescot, his successor, in 1875. 

All the parties beneficially interested in the funds in Court, 
must have beeii anxious to compromise their claims and to termi- 
nate the litigation as speedily as possible. In the words of the 
learned Judge of the First Court, — " In sixteen years one twenty- 
fifth part of the accounts had been investigated. At that rate, 
every person concerned, and the generation to follow, would have 
passed away with the suit still hung up in the Master's office. 
Meanwhile the Shoostrys were kept out of their inheritance, the 
creditors of Shirazee were deprived of all chance of a divideiid, 
and the family of Shirazee were debarred from such share as 
might be theirs if any sums were found due to their father more 
than enough to satisfy his creditors." Zenail, after the negotia^ 
tions of 1870, doubtless stood out for the Bs.1,50,000, which, 
according to the terms of the arrangement then made, were to be 
paid in satis&ction of the claims represented by him. The 
Es.2,25,000 were not paid to him, nor was it agreed between 
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Abdool Latiff and Zenail, that only Bs.75,000 should be paid to 
Oamble, as alleged in the 13th paragraph of the plaint. The 
Bs.2y25,000 were to be' paid in settlement of all claims whatso- 
ever, as well of the family as of the creditors of Skiraaee. The 
amount to be paid to Gamble, as assignee on behaK of the credi- 
torsy was settled by Preseot with OarMe himself. It was admitted 
by the Appellate Court, that Oamble consented to accept Bs.65,000 
in satisfaction of the claims of the creditors, but they considered 
that undue pressure was brought to bear upon him, in addition to 
the Rs.10,000, received by him on his own account. Preseot in 
arranging with Oamble acted as solicitor for the Shoostry family, 
as Keir had done in 1870, and not for ZenaiL K Gamble had 
insisted upon receiving a larger sum than Bs.75,000, the amount 
fixed in 1870, there was no more reason that it should come out 
of ZenaiTs Rs. 1,50,000, than out of the surplus which was to go 
to the Shoostry family. There was, therefore, no reason why 
Zenail should bribe Preseot to bring pressure on Gamble, even if 
Preseot was open to be bribed. It is impossible to understand 
how it could be held that, in the negotiation with Gamble under 
which he consented to accept Bs.65,000 in satisfaction of the 
claims of the creditors, Zenail was acting in a fiduciary relation to 
the creditors. 

The Court of Appeal having dealt with the Es.10,000 paid to 
Preseot, proceeded to consider whether Mr. Gamble acted in perfect 
good faith towards the creditors, and upon that point they came 
to the conclusion that having regard, amongst other things, to 
his receipt of the Bs.10,000 in lieu of commission, and that that 
amount exceeded 5 per cent, on the assets recovered, the gravest 
s^uspicion was raised that his conduct was not actuated by perfect 
good faith. In short, the Court of Appeal seem to have con- 
sidered that Mr, Preseot received Bs.10,000 to bring pressure on 
Gamble to consent, and that Gamble received Bs.10,000 as an 
inducement to betray the creditors. The Court of Appeal took 
no notice of the fact that the intended receipt by Mr. Gamble of 
the Bs.10,000 in lieu of commission was fully explained by Mr. 
Gamblers solicitor, with the reasons for the payment in the brief 
to' counsel to consent to the decree, and that in the decree itself 
it was expressly declared that it should be lawful for Mr. Gamble 
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to retain in his own hands, and for his own use and benefit, the 
said sum of Es.10,000, the same being in respect of future com- 
mission as official assignee and receiver in the suit. Further, the 
decree of the Appellate Court for the payment, by ZenaiFs repre- 
sentatives to the PlaintiflF in the suit, of the Es.1,50,000 with 
interest, was founded upon the fact that that amount ought to 
have been paid to Gamble in addition to the Es.75,000, in order 
that the whole Es.225,000 might be administered by him. In 
that case the Es.10,000 would have been less than 5 per cent, on 
the Es.225,000 recovered. The result of the findings of the High. 
Court as to the payments made to Prescot and OanMe was that, 
notwithstanding their finding that the fraud alleged in the plaint 
was not substantiated, they reversed the decree of the First 
Court, and, upon the principle that in equity Zenail could derive 
no benefit from the transaction, ordered that the present Appel- 
lants, the Eespondents in the Appellate Court, as the heirs and 
legal representatives of Zenail, should pay to the present Eespon- 
dent and then Appellant, not merely such a sum as would be 
sufficient to pay the creditors the full amount of their debts with 
interest, but the whole sum of Es.1,50,000, with interest at 9 per 
cent., amounting to a sum exceeding two lacs and Es.80,894 for 
debt, and simple interest thereon at the rate of 6 per cent, per 
annum from the date of the decree until payment. Their Lord- 
ships do not concur in the finding of the High Court as to the 
object and effect of the payments made to Wr. Prescot and to 
Mr. Gamble the assignee respectively. They think it right, how- 
ever, to point out that the Court of Appeal, whatever might have 
been their opinion as regards those payments, ought to have con- 
fined themselves to the charge of fraud made in the plaint, and 
that they committed a serious error in deciding the case upon a 
charge which wa^s not made by the Plaintiff in his original plaint, 
nor in the plaint as erroneously amended at the close of the case, 
and which does not appear to have been made at the trial. The 
charge in the plaint was a fraud in concealing from the assignee 
the fact that by a compromise of the suit made by Abdool Latiff 
and Zenail Es.2,25,000 were to be paid, and that out of that sum 
Zenail was to receive Es.1,50,000, and the assignee only Es.75,d00. 
The fraud charged in the amended plaint was, that the payment 
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of the Es. 1,50,000 to Zenail was a fraud upon the Court which 
Oamble had no power to consent to. The ground upon which the 
Appellate Court decided the case, though not expressed in very 
clear terms, was that the payment by Zenail to Prescot of 
Ks.10,000 was made as an inducement to him to put pressure, 
upon Gamble to induce him to consent to receive Ks.65,000 on 
account of the claim of the creditors, and that Preseot used pres- 
sure in order to secure the acceptance of that amount by him. 
They also substantially treated the payment to and receipt by 
Oawhle oi the sum of Es.10,000 in lieu of commission, as an in- 
ducement to him to consent to receive the sum of Es.65,000 in 
satisfaction of the claims of the creditors, the Court of Appeal 
expressing their opinion that Oamble was not actuated by perfect 
good faith towards the creditors, and this, notwithstanding the 
evidence of Gamble's solicitor as to what actually took place was 
objected to and disallowed as privileged. In short, though the 
fraud charged in the plaint was a fraudulent concealment from 
Oamble by an agent and fiduciary, the ground upon which the 
judgment of the Court of Appeal was founded was substantially 
a fraud brought about by Zenail, Prescot and Gamble by bribery, 
corruption, and being corrupted respectively, and conspiracy to 
defraud the creditors of Shirazee. Neither of those charges 
appears to have been ever made in the Court of first instance 
so as to have the judgment of that Court called to or expressed 
upon them ; nor do they appear to have been particularized in 
the grounds of appeal to the High Court. In short, they seem 
to have occurred for the first time to the High Court, and not to 
the Plaintiff in the suit, or to his advisers. It is a well known 
rule that a charge of fraud must be substantially proved as laid, 
and that when one kind of fraud is charged another kind of fraud 
cannot, upon failure of proof, be substituted for it. See the case 
of Montesquieu v. Sandys (1), in which it was held (2) that relief 
cannot be given upon circumstances which are not made a ground 
of relief upon the record. 

Their Lordships might have reversed the judgment of the 
Court of Appeal on this ground alone, but they have thought it 
right to say that they do not concur in the opinion expressed by 
(1) 18 Ves. 302. (2) Page 314. 
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the High Court as to the payments to Preseot and Gamble 
respectively. 

It was contended before their Lordships that the assignee had 
no power to consent to the compromise without the authority of 
the Insolvent Court. That might possibly be a ground for setting 
aside altogether the arrangement by which Oamble consented to 
receive the Es.65,000 in satisfaction of the claims of the creditors, 
as to which their Lordships express no opinion, but it cannot 
form a ground for altering the terms of the compromise, and 
allowing the assignee to recover from one who held no fiduciary 
relationship to him a sum which it was never intended he should 
receive. 

For the above reasons their Lordships will humbly advise Her 
Majesty to allow this appeal and to reverse the decree of the 
High Court of Appeal with the costs in that Court, and to affirm 
the decree of the First Court. The Respondent must pay tke 
costs of this appeal. 

Solicitors for Appellants : Hacon & Twmer. 
Solicitors for Respondent : Waikins & Lattey. 
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AND 1887 

GANDHAEP SINGH Defendant. J^iyJ^^ 6. 

ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 

OF OUDH. 

Alleged Benami Transfer — Evidence — Wajtb-ul-arz* 

Case in which it was held that an alleged benami transfer operated as a 
valid conveyance ; in the absence of sufficient evidence to the contrary. 

A wajib-ul-arz ought not to be entered on the record as a mere expression 
of the views of the proprietor of an estate ; it should be entered as an 
official record of local customs. 

Appeal from a decree of the Judicial Commissioner (Nov. 10, 
1884), reversing a decree of the District Judge of Sitapur 
(April 17, 1883) and dismissing the Appellant's suit with costs. 

That suit was instituted on the 7th of September, 1882, to 
obtain possession of four villages in the zillah of Sitapv/ty viz., 
Tumiy BukowTian, ShahpuVy and Chcmdaidiy which the Appellant 
claimed under two sale deeds, dated the 29th of May, 1863, and 
the 9th of February, 1864, from Oidab KtrnwoTy who was ad- 
mittedly full proprietress thereof with absolute power of aliena- 
tion. Tumi was the subject of the earlier deed, the remaining 
villages were the subject of the later deed. Those sale deeds 
were executed in favour of one Bissesvr Bdkshy the son-in-law 
of Oidab Ktmwar. 

The Appellant contended that these sale deeds were genuine, 
and that their intention and efiect were to pass the title to 
Biasesur Bahsh ; that Bissesu/r Baksh died childless on the 7th 
of November, 1865 ; that he was succeeded by his widows, the 
survivor of whom died in October, 1879 ; and that thereupon the 
Appellant, as the next reversionary heir of Bissesur Bakshy was 
entitled to succeed. 

The Bespondent contended that the sale deeds were mere 
benami transactions, never acted upon and not intended to pass 

* Present: — Lobd Hobhouse, Sib Babnks Peacock, Snt Richabd Baggallat, 
and Sib Richabd Couch. 
Vol. XIV. M 
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the title which remained in Chilab Kunwar till her death on the 
7th of December, 1866 ; that on her death her daughter Fatteh 
Kunwar succeeded ; that on the 4th of March, 1876, by a deed of 
gift she conveyed these four villages to her daughter Musummat 
Munnia, who died in her lifetime childless, in March, 1879 ; and 
that thereupon the Kespondent succeeded thereto by right of 
inheritance as her husband, with the consent of Fatteh Ewnwar, 
and had ever since been in possession thereof. 

The main questions in the appeal were whether these sale 
deeds were benami or operative to pass title, and whether there 
had been continuous adverse possession of the four villages by 
Oulab Kunwar and her representatives from the dates of the 
deeds. 

The facts are stated in the judgment of their Lordships, 

Doyne, and Mayne, for the Appellant. 

Orahaniy Q.C., and Cowell, for the Bespondent. 

The authorities referred to were Kegulation VII. of 1822, 
sect, 9 ; Act XVII. of 1876, sects. 14 and 17 ; Bani Lekraj Kuar 
V. Baboo Mahpal Singh (1) ; Sreemanehunder Bey v. Gopaul 
Chunder ChiLckerbuUy (2) ; Faez BuTcsh Ghowdhry v. Fuheeroodeen 
Mahomed Ahassmv Ghowdhry (3) ; Kedarnath Mahatah v. Kadwm^ 
binee Bebea (4). 



1887 
Jvly 6. 



The judgment of their Lordship was delivered by 
Lord Hobhouse: — 

In this case only one question was argued, and that was 
whether the two transfers executed by Ouldb in the years 1863 
and 1864 to BissesWy the husband of her only daughter, were 
real transfers, or benami. That question turned out to be a com- 
plicated one, and it was necessary to go into a good deal of evi- 
dence of a varied and rather voluminous nature. The Plaintiff 
maintains that the substance of the transaction is the same as 
the form of it, and that the property, consisting of four villages. 



(1) Law Eep. 7 Ind. Ap. 63. 

(2) 11 Moore's Ind. Ap. Ca. 28. 



(3) 14 Moore's Ind. Ap. Ca. 234. 

(4) 10 Suth. W. E. 239. 
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conyeyed to him by deeds duly attested, registered immediately 
afterwards and subsequently proved and filed in a suit, was 
actually sold to him. As to the deeds there was no doubt. The 
only question is whether Bissesur the grantee was a benamidar. 

It is familiar to us all that the system of putting property 
benami is so extremely common in India that the mere fact of a 
deed being executed in proper form, and apparently effecting a 
valid transfer to another, is not as good evidence of a real transfer 
as it would be in other countries, and even a slight quantity of 
evidence to shew that it was a sham transaction will suffice for the 
purpose. Still, such a transfer cannot be considered as nothing. 
The person who impugns its apparent character must shew some- 
thing or other to establish that it is a benami or sham trans- 
action. 

The first question here is, what are the probabilities of the case 
on consideration of the deeds themselves, and the position of the 
grantor ? What motive had Oulah for putting the property into 
benami ? She was not purchasing the property. It was vested 
in her in possession, and had been so for a considerable number 
of years. It is not suggested that she was in any difficulties, so 
that creditors might be baffled by the proceeding. On the 
contrary it appears that she was a woman of substance and position 
in her own country. The only suggestion is, that inasmuch as 
there was a suit between her and her brothers-in-law, represented 
by one Balbhadary concerning these villages, she used this trans- 
action in order to impede BaTbhadar's proceedings. But what- 
ever such a transfer might do to impede general creditors, it is 
difficult to see how it could impede Balbhadary who was claiming 
the property by a title as directly available against a transferee 
from Qulab as against Oulab herself. Moreover the four villages 
were part of fifteen villages which were the subject of dispute 
between her and her brothers-in-law, and which she had received 
on a partition between them. With regard to some of the* 
fifteen villages she was out of possession. With regard to these 
four she was in possession. She was in possession of more, it 
requires a minute examination to tell how many, but certainly of 
five, and no reason can be assigned why she should have selected 
four villages out of those which were in dispute, and which were 
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in her possession, and have placed those four in the name of a 
benamidar. There is no antecedent probability that this is a 
benami transaction. 

Then their Lordships ask what is the direct evidence on the 
point, oral evidence given by witnesses who profess to speak to it. 
There are two witnesses called for the Defendant — Hira Singh, 
and Sitdram — who say that the transaction was a sham one, and 
that Qulcih remained in possession, apparently they mean to say 
during the rest of her life. But they give no details; they 
speak to no acts of possession, even as to the time of possession 
their language is quite vague and general ; and they tell, both of 
them, the most extraordinary story with respect to these deeds, 
namely, that when Balbhadar, the person against whom it was 
suggested that these deeds were to be a defence, appeared upon 
the scene, Ouldb immediately told Balbhadar that the deeds 
were all sham deeds. Their Lordships have no hesitation in 
treating the evidence of those witnesses as worthless. 

The only other witness who gives direct evidence on the sub- 
ject is in rather a curious position. He was the patwari of one 
or more of these villages — cettainly of the village of Tumi — and 
he was called in this suit. His name is Sheo Sahai. In this suit 
he stated first that the transaction was a sham one, and that 
Ouldb remained in possession, and received the rents. But then 
a document was put into his hands, which was a deposition made 
by him in a mutation proceeding sixteen years before and within 
three or four years of the date of the transactions, and he was 
asked whether it was true, and he said it was true. He was 
rather indignant at the truth of it being impugned, and he said : — 
" Do you think I would tell a falsehood ? Of course it is trile." 
But that deposition shews that there was a sale by Oulab to 
Bissesur, and that Bissesur entered into possession and received 
the rents, and that when Fatteh, who was the common heir of the 
• two, Crulab and Bissesur, applied for a mutation of names, she 
applied for it on the footiDg of Sheo Sahai's evidence, and as the 
heir of Bissesur, Therefore the evidence of Sheo Sahai must be 
taken as some evidence to shew possession on behalf of Bissesur. 
There is actually no evidence the other way, and so the balance 
of testimony on that point inclines in favour of the Plaintiff. 
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Their Lordships will now turn to another branch of the case. 
It is said that there is no mutation of names ; that no witnesses 
have been called to prove the deeds ; that no proof has been 
given of payment of the money ; no proof of the receipt of the 
rents : and no proof of the payment of the revenue by Bissesur. 
It is quite true that all that negation of evidence appears in the 
case. With regard to the mutation of names, the matter is ex- 
plained in this way. It is said that owing to the dispute between 
Chdah and her brothers-in-law the application for mutation was 
delayed ; and their Lordships certainly find it to be the case that 
when a decree had been given in favour of Ouldb in August, 1866, 
and when such a time had elapsed as, in the opinion of the patwari 
Sheo Sahaiy had precluded an appeal, the application is made, 
namely towards the end of 1866 or the beginning of 1867. That 
may be the true explanation. But however that may bo, the 
absence of any mutation of names hardly tells much in favour of 
the Defendant's view, because if this were a benami transaction 
entered into for the purpose of baffling somebody who was claim- 
ing the property, the mutation of names would be an important 
part of the proceeding; because without that mutation ChAhb 
remained the ostensible owner in the Collector's records, and the 
process of baffling her adversary would be a very imperfect one. 
Indeed it is common experience that in these benami trans- 
actions there is a mutation of names when it is intended to baffle 
creditors, and all the proceedings which would attend a real 
transfer are carefully gone through in order to throw a veil over 
the reality. 

With regard to all the other points, it must be remembered 
that this is not the ordinary case of a benami dispute. In the 
ordinary case you have the benamidar or those claiming under 
bim on the one side, maintaining that the transaction is a real 
one ; and you have the former owner and those claiming under 
him on the other side, maintaining that it is a sham ; and each 
party has in his own power such receipts, such evidence of pay- 
ments, such connection with the agents concerned, as should 
suffice to prove his own case if it is a true one. But the pecu- 
liarity of this case is that the title of benapiidar, and the title of 
the original true owner, coalesced in the person of Fatteh Kunwar 
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within four years of the first transaction and within three years 
of the second ; and it was she — and it is the Defendant who is 
her representatiye — who have had in their hands the whole of the 
evidence necessary to prove whether the transaction was a sham 
or a real one. Therefore, the absence of evidence certainly does 
not tell against the PlaintiflF, but it rather tells against the De- 
fendant, who might have produced both witnesses and documents 
which would throw light upon the case. 

Under these circumstances great importance is to be attached 
to assertions of title made, either by Ovlah or Fattehy from time 
to time in legal proceedings. Let us follow them in chronolo- 
gical order. In the first place there was Balbhadar's suit, which 
was commenced in 1863, and in which a decree was made in 
1866. The Judicial Commissioner has rested great weight upon 
the decree in that suit as against the Plaintiff. What he says is : 
" Seeing, then, that CMab Ktmwar continued in possession long 
after the sale deeds, and sued on her own title in her own name, 
and got a decree for this property in her own name for herseK 
and her heirs, I can hardly imagine a clearer case of adverse 
possession as against Bissesfwr Bakhsh and his heirs." As to the 
possession, that has been dealt with; as to the suit, there is 
clearly an inaccurate statement by the Judicial Commissioner. 
The suit was instituted by Gvlah for recovery of several villages 
which came to her under the partition, and of which, by a series 
of complicated proceedings, she had lost possession. She never 
sued for the five villages of which she was clearly in possession, 
and of which the four now in suit are part. The way in which 
those villages came in was on the plea of the Defendant, who 
said that, so far from Ovlah having the right to recover from him 
the villages for which she sued, he had the right to recover from 
her five villages of which she was in possession. How exactly 
that matter was dealt with in Court before the Judge we do not 
know. It may have been that the parties agreed there should be 
a decree covering the whole matter in dispute, but those five 
villages were not regularly in suit at all. The decree does deal 
with them. It gives to Gviab the absolute proprietary right in 
them, and dismisses tbe Defendant's claim — the counter-claim to 
recover from the Plaintiff the five villages in her possession. 
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Those words are relied upon as proving Oulah's possession. But 
it is obvious, independently of the fact that it was quite irre- 
gular to make a decree about these villages, that there was no 
question of possession as between Ghdah and Biasesv/r in this suit. 
Such an issue never was raised or thought of. The only question 
of possession, if any, was as between Guhh and Balhhada/r. 
Strictly and regularly there was no question whatever of posses- 
sion, but if any were brought in, then it was only as between 
Chdah and BalbhadaVy and as between those two she was in pos- 
session. She was then recorded in the Collector's books, and it 
was quite sufficient for the determination of any question that 
could possibly be brought, even irregularly and by consent of 
the parties to that suit, to treat her as the party in possession. 
And, in point of fact, the decree uses the right language upon 
that point. It decrees to her a right against the Defendant 
Balhhadar Smgh, and against nobody else. 

Then come the mutation proceedings on the 1st of January, 
1867, in which the evidence of Sheo Sahai, which has been before 
observed upon, was given. In those proceedings Fatteh Kv/nwar^ 
who was the heir both of Gulah and of Bissesur^ claims to be 
registered as the heir of Bissesv/r. Why should she have made 
that claim ? Her interest was all the other way. If she were 
heir of Ouldh she had absolute dominion over the property. If 
she were heir of Bissesur, she had only the widow's estate, and 
we shall see presently what importance she attached to that dis- 
tinction. Moreover, it was more simple to claim as the heir of 
Ovlab, She was the recorded owner, and, as far as the Collector's 
records went, Fatteh had only to shew that she was OulaVs only 
chUd, and the mutation would be made as a matter of course. 
But she does not do that. She introduces that which is entirely 
new matter into the Collector's records — the conveyance to Bis- 
sesur, and then makes out her claim as heir of Bissesvr. That 
seems to their Lordships strong evidence that, in the opinion of 
Fatteh Kmrnjoar^ or of her advisers at that time, her true title was 
as heir of Bissesur. 

Next comes Batan SingVs suit in 1868. Batan Singh after 
the death of Gulah revived the old dispute between Oulah and 
her brothers-in-law, with only this diflference : that whereas in 
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OulaVa lifetime they contended that she was entitled only to 
maintenance, now after her death they contended that she was 
only entitled to the widow's estate. That dispute was raised in 
1868. Fatteh Kunwar appears and puts in a plea by her agent, 
in which she again sets up her title through Btssesur. The judg- 
ment proceeds on that footing. The judgment is to the effect 
that the Plaintiff's claim is declared " not to lie against Defen- 
dant, who holds as her husband's heir the property acquired by 
him by purchase from Guldb, who was possessed of the legal 
power to settle." Of course, that is no decision binding the pre- 
sent parties, but it shews, as distinctly as anything can shew, the 
position which Fatteh Kunwar thought it right to assume in the 
year 1868. 

All these things are rather emphasised by the wajib-ul-arz 
which was made at Fatteh Eunwar's instance in 1869. Before 
dealing with the effect of it, their Lordships wish to make some 
observations upon the extraordinary and startling character of 
that document. A wajib-ul-arz has been considered to be an 
official record, of more or less weight according to circumstances, 
but still an official record, of the local customs of the district in 
which it is recorded. It has been received before this tribunal 
and elsewhere as important evidence. In the case cited from the 
7th Indian Appeals it is stated that '^ these documents are entered 
on record in the office. They must be taken upon the evidence, 
which is general evidence, to have been regularly entered, and 
kept there as authentic wajib-ul-arz papers." In that case effect 
was given to the wajib-ul-arz produced. In this case the Judicial 
Commissioner has treated the wajib-ul-arz in question as a docu- 
ment of weight, which must be taken as shewing local customs 
until some proof to the contrary is produced. But on looking at 
the evidence their Lordships find that this wajib-ul-arz was the 
concoction of Fatteh Kimwar herself, received by the settlement 
officer as an expression of her views which she had a right to 
enter upon the village records, because she was proprietor of the 
estate. But they are not entered as her views, they are entered 
as the official record of a custom. And supposing fifty years had 
gone by, and then a dispute arose about the family or the local 
custom, this would probably have been produced from the office 
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as an entry made fifty years ago, under circumstances of no J. c. 
suspicion at all, and it would be taken that the Grovernment 1887 
officer had recorded it as the local custom. And now we find it xjhan 
deliberately stated (though there was an appeal from the entry "^^^^^^ 
of this wajib-ul-arz) by the Ovdh Courts that the proprietor has Gandharp 

the right to enter his own yiews upon the Tillage records^ and * 

have them recorded as if they were the official records of the 
local customs. Well^ that is an exceedingly startling thing, and 
their Lordships think that the attention of the Local Govern- 
ment should be called to what has appeared in this case to have 
been done in one instance, and may be done in other instances. 
It does not only render those records useless — they are worse 
than useless — they are absolutely misleading, because they are 
eyidence concocted by one party in his own interest. It is to be 
hoped that under the Act of 1876, which empowers the Local 
Government to make rules under which these records shall be 
framed, such proceedings will not take place any more. 

So much for the character of the document. Now for its effect. 
It is not now contended that, if Bisseswr was entitled, the custom 
which, the wajib-ul-arz asserts can prevail. In fact there is no 
evidence of it. Mr. Graham most properly abandoned that part 
of the case. But that does not get rid of the circumstance that 
in 1869 Fattah Kv/muar thought it to her interest to put this 
fictitious document on the village records, asserting her own 
power to alienate such estate as she had got from Bissesv/r. If 
she had taken everything as the heir of Ovlab, there was no 
object in getting the entry made : but if she was the heir of 
BissesuTy then she had a strong object, because otherwise she could 
not make a complete alienation of the estate. 

That, in their Lordships' opinion, strengthens the circumstance 
that up to that time she had always been asserting herself to be 
the heir of Bisseati/ir, and leads them to conclude that she could not 
have asserted it for any other reason than because it was the truth. 

Then comes the gift by Fatteh Kunwar to her daughter in 
1876 ; and again we find that though it is not very precise as to 
the nature of her title, she states that Mvm/aia is a natural heir 
"after me and my husband." Now that exactly accords with 
the position which Munnia would have if the property came from 
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1887 would have if the property came from Gulab. Therefore it 

Uhan appears again that Fatteh Kunwar considered herself as taking 

Pabshad ^^q property from BissesuTy and as conveying it to Mimnia under 
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Gandhabp that right which she alleged on the face of the wajib-ul-arz that 
she possessed, but which in fact she did not possess. 

The only remaining proceeding is the declaratory suit by 
Uman Parshad in 1876. That raised the very question which 
has now to be decided in this suit. The suit was got rid of 
because it was declaratory only. But the parties had now come 
face to face. Uman Parshad^ the very man, or representing the 
very family, against whom the benami transfer was said to be 
effected, comes and claims the property. Now clearly is the time 
when this benami title should be set up to embarrass the. enemy. 
But it is not set up. Nothing is said about it, except what may 
be gathered from a very obscure, and probably very imperfect 
sentence taken down by the Judge as either the plea or the argu- 
ment of Mr. JacksoUy who was the counsel for Fatteh Kimwar. It 
is difficult to gather anything precise from it ; but he seems to 
have suggested that Bissesv/r took as benamidar, not for OvJabf 
but for his wife Fatteh Kwnwar — a totally different case from that 
which is made on the present occasion. That again is very strong 
evidence that Fatteh Kunwar^ or her advisers, felt that they 
could not with truth and honesty declare that it was a sham 
transaction. 

Thus we find that Fatteh Kmrnar had gone on from 1866 to 
1879 asserting herself to be in possession of this property as heir 
of Bissesur ; and no assertion to the contrary was made during 
her lifetime. If she had made the contrary assertion, perhaps 
some proceedings might have been taken ; but the lapse of time 
affords an additional reason why her grantee or representative 
should not be allowed to turn round and assert a directly con- 
trary title. 

The result is that all these lines of consideration point in 
favour of the Plaintiff's contention ; and inasmuch as he has the 
form of the transaction on his side, and everything points in 
favour of the substance of the transaction being with him too, his 
case should prevail. 
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Their Lordships will humbly advise Her Majesty to discharge 
the order of the Judicial Commissioner, and to dismiss the 
appeal to him with costs, and the Bespondent must pay the costs 
of this appeal. 

Solicitors for Appellant : T. L. Wilson & Co. 
Solicitors for Respondent : Payne & Lattey, 
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GIRISHCHUNDER HAITI Defendant ; 

AND 

RANI ANUNDMOYI DEBI and BHUPEN- 
DRA NARAIN ROY 
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Plaintiffs. 



ON APPEAL FEOM THE HiaH COURT IN BENGAL. 

Limitation — Act XV. oflSlly Art. 132 — Construction of Will — Charge 

on specific irtimovedble Property. 

Where a will recited that the father of the Appellant had lent the 
testator Rs.15,000, and devised certain specific immoveable property to the 
Appellant with directions to repay the debt therefrom with interest : — 

Held^ that this was a charge thereon, and that a suit by the auction 
purchaser of the creditor's claim to recover the money was governed by 
art. 132 of Act XV. of 1877, and having been brought within twelve years 
was not barred. 

Appeal from a decree of the High Court (Aug. 10, 1881) 
reversing a decree of the Subordinate Judge of Midnapore 
(March 5, 1880), who had dismissed with costs the suit brought 
by the first named Respondent to recover the balance of a sum 
of Es.24,000 from certain properties of the Appellant or from 
himseK personally. The High Court remanded the case to first 
Court for trial. 

The suit was brought on the 5th of May, 1879, against 
GolticJcchimder, guardian, manager and father of the Appellant. 
The plaint set out the circumstances under which Girishchunder 
had become entitled to the properties of Shib Pershad Giri under 
his will, of which the operative clause in this respect is recited 

* Present : — Lord Hobhouse, Lord Macnaghten, Sib Barnes Peacock, and 
Sir Kichard Couch. 
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J. C. in their Lordships' judgment ; and also those under which Golueh- 
1887 ehwnder had become a creditor first of Shib Pershad and afterwards 
GiBisH ^f *^® Appellant and an incumbrancer on the properties in suit 
^M^Ti^ for Es.15,000 and interest. It then stated that Jogendro Narain 
<'• Bot/y the husband of the first Bespondent and adoptive father of 

Anundmoyi the second, was an execution creditor of GoluGhchumder^ and had 
^^ at auction sale on the 20th of November, 1875, purchased the re- 
sidue of GoliicJcehtmder^s claim against the Appellant, and claimed 
payment thereof out of the properties of the Appellant. The 
cause of action was alleged to have arisen on the 17th Of November, 
1874, the date on which the Appellant obtained possession of the 
properties in suit. 

The Subordinate Judge was of opinion that the money sued 
for was not charged upon the immoveable property devised by 
Shtbpershad Oiri, and that sect. 10 of Act XV. of 1877 was not 
applicable to the suit, which fell within the ordinary period of 
three years. 

The High Court {Cunningham,Prin8ep, and Wilson, J J.) reversed 
this decree. The material portion of their judgment is as 
follows : — 

''It has been decided in England that a charge of debts 
generally in a will upon the testator's personal estate, or any 
portion of it, creates no trust so as to exclude the Statute of 
Limitations : Scott v. Jones (1). The reason is, ' because it does 
not at all vary the legal liabilities of the parties, or make any 
diflference with respect to the eflfect and operation of the statute 
itself. The executors take the estate subject to the claim of the 
creditors ; they are, in point of law, the trustees for the creditors ; 
the trust is a legal trust, and there is nothing whatever added to 
their legal liabilities from the mere circumstance of the testator 
himself declaring in express terms that the estate shall be subject 
to the payment of his debts.' 

" In this country there is no distinctipn between one kind of 
property and another in respect of its liability for debts. Pro- 
bably, therefore, upon the principle just referred to (which is not 
based upon any peculiarity in the English law of trusts), a charge 

(1) 4 C. & F. 382. 



VOL. XIV.] INDIAN APPEALS. 139 

of debts generally by a testator on his property, or any part of it, J. 0. 
vould not affect limitation. 1887 

" But the case is, I think, materially different when particular gibibh- 
property is given upon trust to pay a particular debt or parti- ^^^^^ 
cular debts. In such a case the trustee has a new duty, not the v- 
ordinary duty of an executor to pay debts generally out of pro- Anundmoyi 
perty generally, but a duty to apply particular property to secure _^' 
a particular debt. And such trusts of personalty have been 
upheld in English Courts. 

" In WUUamson v. Naylor (1), a testator gave one-fifth of his 
residuary personal estate upon trust to pay certain specified debts, 
all of which were barred by limitation at the date of the testator's 
death. The case came first before Lord Lt/ndhv/rst, C.B., and 
afterwards before Aldersony B., and it was held, that the effect of 
the will was to revive the barred debts (the effect of the English 
statute having been to bar the remedy, not to extinguish the 
rights) ; that the trust was a valid trust, and that the creditors 
claiming under it were entitled as creditors, not as legatees. 

" This case, it is true, was decided before 8eoU v. Jones (2). 
But the decision was approved and followed in an exactly similar 
case by Shadwelly V.C., five years after SooU v. Jones (2) had been 
decided : Philips v. Philips (3). 

^^ I think the same rule is applicable in this country, and that 
a gift of property by will upon trust to pay a particular debt or 
particular debts, creates a good trust. 

" In the present case, the testator gives the property in question 
to the Defendant, and expressly directs him to discharge certain 
duties, one of which is to pay the debt of OoluckohmideT out of 
the property. It is true that he confides the active administra- 
tion in the first instance (probably during the Defendant's 
minority) to the Defendant's father ; but that does not relieve 
the Defendant from discharging the duties imposed, so far as they 
are undischarged ; and then he says expressly, * I have given to 
you the whole of the above-mentioned properties under the con- 
dition stated in this will.' 

This seems to me clearly a gift only on condition of dis- 

(1) 3 Y. & 0. (Ex.) 208. (2) 4 C. & F. 382. 

(3) 3 Hare, 281. 
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J. O. charging the trust ; an^ I therefore think there is a trust within 

1887 the meaning of sect. 10 of the Limitation Act ; and that this suit 

(^B- is not barred." 
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Doyne, for the Appellant, contended that sect. 10 was inapplic- 
R^^ able. The plaint did not allege that the properties in suit were 
Debi. charged with the payment of the sum sought to be recovered, 
" nor that they vested in the Appellant upon trust for the specific 

purpose of paying the same. The will according to its true 
construction did not vary the legal liabilities of the father so as 
to charge the loan thereinmentioned upon the property therein 
devised. Nor did it vest the Appellant with any particular pro- 
perty in trust to pay a particular debt. The judgment of the 
Subordinate J.udge was right, and the suit was barred within three 
years from the date on which the cause of action arose. 

Mayne, for the Eespondents, was not called upon. 

The judgment of their Lordships was delivered by 

Sir Eichard Couch: — 

The only question which has been decided in this suit is 
whether it is barred by the law of limitation. The Subordinate 
Judge before whom the case came in the first instance was of 
opinion that the claim was a claim for money lent, and by 
art. 57 of Act XV. of 1877 a term of three years only was given 
for bringing the suit, and that time had expired before the suit 
was brought. 

When the case came before the High Court the learned Judges 
there were of opinion that sect. 10 of that Act applied on the 
ground that there was a valid trust for the payment of the money 
which was claimed in the suit. That section says : — " Notwith- 
standing anything hereinbefore contained, no suit against a 
person in whom property has become vested in trust for any 
specific purpose, or against his legal representatives or assigns 
(not being assigns for valuable consideration), for the purpose of 
following in his or their hands such property, shall be barred by 
any length of time." It does not clearly appear whether the 
learned Judges intended to deal with the other question, that it 
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was a charge, and so came within the 132nd article of the second J. 0. 
schedule of the Act, in which case a period of twelve years is 1887 
given for bringing the suit. They appear to have rested their gibish- 
judgment upon its being a trust for the payment of the money. ^^maSi* 

Their Lordships consider that the case may be disposed of upon «. 
the question whether the money is charged upon immoveable Anundmoti 
property ; and in order to see whether that is so or not, they have ^^' 
to look at the terms of the will. The will was made by Shib 
Fershad, and purports to be addressed to the present Appellant, 
who was the Defendant in the suit. It states that the father of 
the Appellant, Oolvchchwnder^ had supplied the maker of it, 8hih 
Pershady with money to sue for the recovery of property of which 
he had been dispossessed by his cousin, Jai Narain Oiri^ and that 
a suit had been carried on in the different Courts which had been 
successful, and that a decree had been obtained for the recovery of 
the property ; and after stating that fact, and also that Oolttek- 
cktmder had shewn great kindness to Shib Pershad, it contains 
these words : — " Therefore you being my nephew (sister's son), 
and competent to give the pind (funeral cake) to my ancestors, I 
give you under this will the whole of my moveable and immove- 
able properties specified in the decrees I have obtained in the 
original suit. No. 17 of the District Court, and the appeals 
Nor. 167 and 168 of the High Court, under these conditions, viz.y 
that you will perform, and caused to be performed antim-kriya 
(cremation) and rites and ceremonies in the proper manner at a 
reasonable cost, and that you will cause the said kriya to be per- 
formed. The loan of Es.15,000 which I took from your father, 
the aforesaid Maitai, and by means of which I carried on the cases 
aforesaid from the Zillah Court up to the Sudder Court, in which 
I have been successful, you will repay with interest from the pro- 
perties specified in the decrees, and so set me free from liability 
for that debt." Now if by that will a charge was created upon 
the property which had been recovered, and which was specified 
in the decrees, the case clearly came within the 182nd article ; 
and their Lordships think there can be no doubt that there was 
such a charge. It is a charge upon specific property, namely, the 
property specified in the decrees. On that ground their Lord- 
ships are of opinion that the decision of the High Court ought to 
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J. 0. be affirmed, and the appeal dismissed, and they will therefore 
1887 humbly advise Her Majesty accordingly. The Appellant will pay 
GiRisH- the costs of the appeal. 

OHUNDEB 

Haiti Solicitors for the Appellant : Lambert, Fetch, <& ShaJcespear. 

Rani Solicitor for the Eespondent : H. Treasure. 

AurNDMOTI 

Debi. 



J- 0.» MUSAMMAT RAJESWARI KUAR . . . Dependakt ; 
Jfdyis. EAI BAL KEISHAN Plaintiff. 

ON appeal from the high court at ALLAHABAD. 

Practice — Evidence — Books of Plaintiff put in hy Defendant, 

Where a Plaintiff rested his case upon a bond executed by the Defendant 
and upon the recitals contained therein, and the Defendant called for the 
PlaintlfiTsbooks and sought to shew from them that a portion of the moneys 
covered by the bond had not been advanced : — 

Held, that the books must be admitted in toto, and that those items 
which made in favour of the Plaintiff could not be rejected for want of 
corroboration. 

Appeal from a decree of the High Court (March 21, 1884,, 
varying a decree of the Subordinate Judge of Benares (March 19,. 
1883), and decreeing in full the suit of the Eespondent. 

The suit was brought by the PlaintiflF on the 3rd of February, 
1882, to recover Es.16,144 principal and Rs.7733 interest due on 
a bond mortgaging a taluk called Uchagaon Karotha, which was 
executed by the Defendant's deceased husband, Rajhvhans Sahai, 
to the PlaintiflTs deceased father, Bai Narain Das, on the 9th of 
July, 1869, to secure payment of Rs.20,000 on the 9th of July 
1874, with interest at 6 per cent, per annum. 

The execution of the bond was not disputed, nor the liability of 

the obligor to pay Es.13,000 out of the total amount of Rs.20,000, 

which is admitted in the bond to have been previously due with 

interest thereon, but the Defendant's contention was that the 

remaining sum of Es.7000, which is stated in the mortgage bond 

to have been borrowed from Bai Narain Das for the settlement 

* Present : — Lord Hobhousb, Lord Macnaghten, Sir Barnes Peacock, and 
Sir Richard Couch. 
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and disposal of the claim for monthly allowance of one Vihyaii J. c. 
BegtMn, not haying been applied to that purpose, the Plaintiff 1887 
was bound to prove that it had been paid to or expended for mvsammat 
other purposes of Bajhvians Sahai^ and that he had not so done. 

The Subordinate Judge, by an interlocutory proceeding, threw 
the burthen on the Plaintiff of proving that the amount in ques- 
tion of Bs.7000, which appeared by his books of account produced 
in Court not to have been paid over to Bajhvibans at the time of 
the execution of the bond, had been in fact subsequently paid, 
and by his judgment disallowed out of that amount as insuffi- 
ciently proved one item of Bs.lOOO entered in the Plaintiff's 
books as paid for Government revenue of the mortgaged estate 
on the 6th of July, 1869 {i.e. three days before the date of the 
bond), a second item of Bs.826.5.6 shewn by the Plaintiff's books 
to have been transferred on the date of the execution of the 
bond to the Plaintiff's account in satisfaction of the interest 
due up to that date upon the previous debt, and various other 
items, aggregating Bs.1673.10.2, together with interest on those 
amounts, and gave Plaintiff a decree for the rest of his claim. 

The ground on which the Subordinate Judge rejected the proof 
of the two first of those items was that, having regard to the date 
of the bond, it seemed highly improbable to him that those items, 
of which that for Bs.lOOO appeared by the Plaintiff's accounts to 
have been paid to Rajhubans three days before the date borne 
by the bond, and the second, that for Bs.826.5.6, to have been 
debited to him on that date should have formed part of the 
Bs.7000 which the bond stated was to be applied to buying up 
VUayati Begvm^s claim. 

As to the items which went to make the total of Bs.1,673.10.2 
disallowed by the Subordinate Judge, they appeared in the 
accounts as consisting of four items of Bs.973.10.6, 200, 100, and 
100 respectively paid to Bajhvhans Sahai, through a servant by 
name Mataiy on dates corresponding with the 27th of July, 1869, 
the 9th of August, 1869, the 10th of September, 1869, and the 
22nd of September, 1869, and a further amount of Bs.200 entered 
as paid to Bajhvixms Sahai direct on the 9th of August, 1869, all 
four amounts being debited to the deposit account of Bajhvhans 

Sahai with Bai Narain Das, which appears to have had at its 
Vol. XIV. N 
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credit Bs.5138, that is to say, the balance of Bs.7000 after deduct- 
ing the two sums of Es.lOOO advanced for revenue, and B8.862 
interest on the old debt. 

The following is the material portion of the judgment of the 
High Court :— 

" The reasons of the Subordinate Judge for disallowing the 
items appear to us quite insufficient, and we have no doubt what- 
ever that Bai Bajhubans Sahai received the full sum of Es.7000y 
of which the above items form portions. The Subordinate Judge 
dwells chiefly on the admitted fact that the recitals in the bond 
as to manner in which the sum of Bs.7000 was drawn are opposed 
to the real facts as alleged by Plaintiff, and to there being no 
evidence apart from the account books. But, in the first place, 
there is the bond for the amount ; both Bai Bajhubans Sahai and 
Bai Narain Das are admitted to have been shrewd men of busi- 
ness, and it is most unlikely that Bai Bajhubans Sahai would 
have for many years allowed the sum for which he had given a 
bond to remain undrawn. Next, there is the evidence of the 
Plaintiff's account books. They are the properly kept books of 
a firm of character and respectability, and have been proved by 
the gumashta of the firm, and contain particulars of all the items. 
The circumstance that items in these accounts may not be sup- 
ported by vouchers in the handwriting of Bai Bajhvhans Sahai is 
accounted for by the admission that he and Bai Narain Das were 
very great friends, and the former was not in the habit of requir- 
ing from the latter vouchers for every sum he might draw from 
him, and the Subordinate Judge's objection in respect of the 
item of Bs.lOOO that if it had been paid Plaintiff could produce 
the receipt, has little force, as it would have been with Bai 
Bajhvhans Sahai and not Plaintiff. Moreover, the admitted 
friendly terms on which Bai Narain Das and Bai Bajhvhans 
Sahai lived does not allow us to suppose that the former would 
cheat him by making false entries in his books, and we cannot 
hold that the claim as to these items fails without at the same 
time holding that the entries of the items are forged. But this 
supposition is preposterous, and, indeed, is not suggested by the 
Subordinate Judge, who, on the contrary, accepted the general 
correctness of the account books by decreeing the larger portion 
of the claim in accordance with them." 
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Baikes^ and HiU^ for the Appellant, contended that the Plain- j: g. . 
tiff had sned npon a bond the whole consideiation of which was 1887 

admittedly not paid, and that therefore he could at most only MuaAiocAT 

recover such sums as he could prove had been paid. The Defen- ^^^^^ 
dant could not be charged on mere entries of payment in the ^' 
Plaintiff's book contradicted by the recitals in the bond. Kbisean. 

Boyne, for the Bespondent, contended that the Defendant was 
prima fade bound by the admissions as to principal and interest 
contained in the bond. There was no suggestion of fraud. Both 
obligor and obligee were capable men of business. There was no 
suggestion that the Plaintiff's book had been tampered with or 
interpolated. The Defendant's case rests upon the absence of 
corroboration of the books which he has himself called for and 
put in, and which were unnecessary to establish the case of the 
Plaintiff. No evidence had been given that the books were 
incorrect or that the recitals in the bond were untrue. 

Baikes replied. 

The judgment of their Lordships was delivered by 

LOBD HOBHOUSE I — 

In this case the Appellant and Bespondent are the representa- 
tives of the original parties to the transaction, but no change of 
interest or any legal question is raised by their succession to 
their predecessors, and the case is exactly the same as if the 
present Plaintiff and Defendant were the original parties them- 
selves. 

The Plaintiff sued on a bond for a debt of B8.20,000, and the 
nature of that debt is stated on the face of the bond. Bs.13,000 
was an old debt, and Bs.7000 was stated to be a new debt con- 
tracted at the time of the bond ; and the bond stated also what 
the object of the contract for the new debt was. The Defendant 
alleges that those recitals are false. In effect he alleges that the 
bond must be taken as of no value, and that the account between 
the parties must be taken as between an ordinary debtor and 
creditor. In the first place it is alleged that the object for which 
the Bs.7000 is said to be borrowed was not the object, and that 

the money was not applied to that object. Their Lordships think 

N 2 
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J. G. that is a matter of no importance whatever. It may be that the 
1887 object stated was not the object. It may be that a week afterwards 
MuaAMMAT ^^^ recipient of the Bs.7000 changed his mind and did not apply 
^^^^^ the money to the object. It does not signify what the object was. 
«. To prove that the Es.7000 was not actually advanced the Defen- 

KsigHAK. dant called for the Plaintiff's books of account. Those books of 
account were produced, and they shewed apparently the whole 
transaction between the parties, and that the impugned recital 
was substantially correct. About the old debt for Bs.13,000 
there was no question, and the Bs.7000, the new advance, was 
made out in this way : Bs.lOOO was paid for revenue some two or 
three days before the date assigned to the bond ; a sum of Bs.80O 
odd due for interest was allowed on account and taken as capital ; 
and the remainder, Bs.5000 odd, was credited to the Defendant 
in the books of the Plaintiff to be drawn as occasion required. 
Then the books of the Plaintiff shewed that the money was drawn 
out, and if they are to be taken as evidence in favour of the Plain- 
tiff there is a complete answer to the charge of incorrectness 
made by the Defendant. 

Now what the Subordinate Judge did, was to look whether the 
items of discharge in the Plaintiff's books were corroborated or not. 
Where they were corroborated he allowed the discharge, and where 
they were not corroborated he disallowed them. In doing that 
their Lordships think that the Subordinate Judge acted on an 
entirely wrong principle. He acted on a principle which would 
have been correct if the Plaintiff had relied on his own books as 
proving his debt ; but that was not the case. The Plaintiff relied 
upon the bond which was executed by his debtor, and unless that 
bond is displaced there is no answer to the action. It is the De- 
fendant who seeks her defence in the books of the Plaintiff. She 
calls for the books and extracts her defence out of them, and it 
would be a monstrous thing if the party sued were allowed to call 
for the accounts of the Plaintiff, and extract from them just such 
items as proved matters of defence on her part, and were not to 
allow those items which make in favour of the Plaintiff. The 
High Court held that the books must be admitted in toto. Their 
Lordships think the High Court were entirely right, and that 
the decree cannot be complained of on that ground. 

Then a much smaller matter was put forward, just at the end 
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of Mr. Baikes' argument on behalf of the Appellant. It appears J. 0. 
from the Plaintiff's books that a number of sums were received 1887 
from time to time by him on behalf of the Defendant. The dates musaiocat 
of those receipts are given, and it is alleged that they were not ^^^^^ 
carried into account on those dates as against the principal or v- 
the current interest, as it may be, of the bond, so as to discharge Kbuhan. 
the Defendant from interest pro tanto from those dates. The 
principle that they should be so carried into account is a sound 
one, but their Lordships are exceedingly doubtful whether that 
principle has been violated, and it certainly is the duty of the 
Appellant who asks them to modify a decree of the High Court 
on this point to shew them clearly that it has been violated. 
Their Lordships find that the Plaintiff's gumashta, who is the 
battle-horse of the Defendant on this matter, was not asked a 
question on the subject, and it may have been that if he had been 
asked questions he might have shewn that in taking the interest 
account the receipts were credited on the right dates ; or he may 
have given some other explanation of the mode in which the 
account was made out. That the parties were in habits of very 
great intimacy is shewn by the gumashta, and it is also shewn 
that the Defendant's predecessor was a shrewd careful man of 
business, and it is unlikely that he should not have known how 
his own account was standing with the Plaintiff. His own books 
are not produced, so that their Lordships do not know whether he 
himseK would have given any different account of the transac- 
tions. Moreover, it does not appear that this point was raised 
before the High Court, and even if it were raised as late as the 
appeal to Her Majesty, it is raised in so obscure a way that it 
requires Mr. Bailees^ explanation to understand how it was raised 
at all. 

Under these circumstances their Lordships must say that, 
although the principle contended for by Mr. Badkes is a sound 
one, they have no evidence before them that the decree contains 
any violation of it. They therefore think that the decree appealed 
from should be affirmed, and the appeal dismissed with costs, and 
they will humbly advise Her Majesty to that effect. 

Solicitors for Appellant : Oehme & Stmhtnerhays. 
Solicitors for Bespondent : T, L. Wilson & Co. 
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J. c .♦ EANI JANKI KUNWAE Plaintiff ; 



1887 



AND 



July 20. EAJA AJIT SINGH Defendant. 

ON APPEAL FBOM THE COURT OF THE JUDICIAL COMMISSIONER 

OF OUDH, LUOKNOW. 

Law of Limitation — Act XV. of 1877, Art. 91 — Suit to set aside Deed. 

In a suit brought in 1884 by the Appellant and her husband to have a 
deed executed in 1872 by the husband set aside on the ground of mental 
incompetence, an unconscionable bargain, and undue influence : — 

Held, that as all the facts relied upon were known to the husband from 
the date of the deed, and he was not 'shewn to be a man (however weak in 
intellect) incapable of having that knowledge, and of allowing it to operate 
upon his mind, the suit was barred by Act XV. of 1877, art. 91. 

Appeal from a decree of the Judicial Commissioner of Oudh 
(April 24, 1885), reversing that of the District Judge of Bae 
Bardi (June 30, 1884), and dismissing the Appellant's suit with 
costs. 

The object of the suit was to obtain " cancellation of a deed of 
sale, dated the 29th of July, 1872," by which the Plaintiff Baja 
Bijai had conveyed, for a consideration of Rs.125,000, to the 
Bespondent forty-six villages, with their hamlets, and to recover 
back those properties, on the ground that the Bespondent had 
obtained that deed at an inadequate consideration, by fraud and 
undue influence, exercised upon the vendor, who was a man of 
weak mind and body, and incapable of '' discerning and discover- 
ing the fraud and deception practised upon him." 

The Appellant Bani Janki was joined in the suit with her hus- 
band, on the allegation of his having made to her on the 1st of 
November, 1879, a gift of his properties, and she further alleged 
that she had thereupon, along with her husband, instituted a 
previous suit against the Bespondent to set aside another con- 
veyance of other properties, executed by her husband to the 
Bespondent in May, 1879, in which she and her husband had 

* Present : — LoBD Hqbhousb, Sir Babneb Peacock, Sib James Hannen, and 
Sib Richabd Couch. 
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succeeded in the Courts of Otidh, whose judgments bore date J. 0. 
respectively the 31st of May, 1881, and the 17th of January, 1887 
1882, on the ground of his " incompetency to transfer property," j^^^i j^^ki 
and that she had then, on the 25th of August, 1882, come to ^^^wab 
know of the frauds practised by the Bespondent in obtaining Baja Ajit 

the deed which is the subject of the present suit. * 

The Bespondent by his written statement traversed the Plain- 
tiffs' allegations as to fraud and undue influence, and alleged 
that the consideration paid and applied to the discharge of 
pressing incumbrances on the Plaintiffs' estate was its ^^ proper 
value " ; and by the 9th paragraph he submitted that the Plain- 
tiffs' suit was barred by limitation under arts. 91, 95, and 114 
of the Second Schedule of the Limitation Act of 1877, and was 
also barred under the 48rd section of the Procedure Code, relating 
to splitting of causes of action. 

Mayne, C. W. Arathoon, and M, A. Jalil, for the Appellant. 

Chrdham, Q.C., and Doyne, for the Bespondent. 

The judgment of their Lordships was delivered by 

Sib Bichard Couch : — 

The Appellant in this appeal is the widow of Baja Bijai Bahor 
dwr Singh, one of the talookdars of Ovdh, who died on the 17th 
of June, 1884. The question in the suit relates to the validity 
of a deed of sale executed by him on the 29th of July, 1872. By 
that deed he professed, on account of the exigency of payment 
of debts to bsoxkers and decree holders, and of revenue, to sell to 
the Bespondent Baja Ajit Singh, forty-six villages, with fifty-six 
hamlets, in consideration of Bs.1,25,000. Before this transaction 
took place, proceedings in lunacy under the law for that purpose 
in India, had been taken against him, which originated in a letter 
of the Deputy Commissioner of the 7th of January, 1871. An 
inquiry was made into the state of his mind, which ended in an 
order being made on the 6th of November, 1871, by which he 
was found not to be of unsound mind and incapable of managing 
his affairs, and upon that he was put into the management of his 
affairs. 



J 
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J. c. Now it is important to observe that this was not long before 

^887 the making of the deed of sale, being in November, 1871, and 

Bani Janki the deed of sale being dated on the 29th of July, 1872. So that, 

KxjNWAB although he was, and has been found in some subsequent suits 

Raja Ajit to be, a man of weak intellect, he was at that time considered by 

' the proper authorities, who had made inquiries, to be capable of 

managing his affairs, and therefore he must be taken to have 
been capable of entering into contracts, and of knowing the 
nature of the contracts which he entered into. In 1878 he exe- 
cuted a deed of mortgage to the Respondent Ajit Singh, and in 

1879 he also executed a deed of sale to the same person. In 

1880 two suits were brought, one by Ajit Singh against Bijai 
and the Appellant to recover the principal and interest due 
upon the mortgage, and the other by Bijai and the Appellants 
to set aside the deed of sale on the ground of fraud, undue 
influence, and want of consideration. It should be mentioned 
that shortly before those suits were brought Bijai had made a 
deed of gift, dated the 1st of November, 1879, to his wife, tiie 
present Appellant, and it is a matter of remark that she relies 
upon that deed, and has relied upon it all through the proceed- 
ings, at the same time setting up that her husband was a man 
incapable of entering into the other transaction, and of executing 
the deed of sale of the 29th of July, 1872. These suits went 
through a considerable course of litigation, and were finally 
determined in favour of Bijai and the Appellant on the 24th of 
June, 1884, by the judgment of this Committee. 

The only material date to be noticed in regard to the different 
proceedings is that of the first judgment, which was given by the 
District Judge on the 31st of May, 1881, and the final decision 
was that the deeds should have effect only as securities for such 
sums advanced or paid by Ajit Singh as should be proved to have 
been paid to and received by Bijai Singh personally, or as WaJiaj* 
vd-deen, the manager of his estate, would have been justified in 
borrowing in the course of a prudent management of it. That 
was in 1884. 

The present suit was brought on the 16th of February, 1884, 
by Bani JanJci Kv/nwar and Bijai, who had not then died, against 
Ajit Singh, and the plaint stated that the Defendant Ajit Singh 
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knew that Bijcd was a person afflicted with mental and bodily * J. o. 
infirmities, and had procared him to execute the deed of the 1887 

29th of July, 1872, at a considerably low price, namely, E8.1,25,000, bani Janh 

and sought to have that deed set aside on the ground of his being Kuwab 

incompetent to execute it, and that it had been obtained by BajaAjit 

..... Singh. 

fraud. The plaint also contains this allegation, which is impor- _ 
tant : « That Plaintiff No. 1 "—that is the wife—" then "—that 
is after the decision of the District Judge, dated the 31st of May, 

1881, and that of the Judicial Commissioner, dated the 17th of 
January, 1882 — "commenced to inquire about other matters 
relating to her husband's property, and on the 25th of August, 

1882, she came to know of the real facts of fraud, flattery, undue 
influence, and other matters relating to the deed of sale of the 
29th of July, 1872 " — the object of that statement being evi- 
dently to shew that the suit was not barred by the law of 
limitation. 

Now, the Act XV. of 1877, art. 91, provides that a suit to set 
aside an instrument not otherwise provided^ for, which this is 
not, must be brought within three years from the time when the 
facts entitling the Plaintiff to have the instrument cancelled or 
set aside become known to him. 

It is necessary then to see whether the suit has been brought 
within that period. The suit was brought by Bijai in conjunc- 
tion with Janki Rvrnjoar^ and the facts which are mainly relied 
upon are these : It is not alleged that the state of his mind was 
such that it alone would have been a ground for setting aside 
the deed of sale, and that he was so incapable of entering into 
any contract that it must be set aside ; the case of the Appellant 
is, that the value of the property was such that, having regard to 
the amount that was given for it, Bs.1,25,000, it was an uncon- 
scionable bargain on the part of Ajit Singh, affording evidence 
that the transaction was a fraudulent one on his part, and was 
brought about by the exercise of undue influence by him, and 
that in fact he procured Bijai Singh to be surrounded by persons 
in his, Bijai SingKs interest, and acting for him, and Bijai was 
not in a condition to have, and had not the advice which he 
ought to have had. 

Now these were facts which must have been known long before 
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J. G. « the date which the Plaintiff gives as the date of the fraud haying 

18S7 come to her knowledge. It is not alleged that any new matter 

Bani Jand ^^ *1^®^ discovered. The state of things which existed when the 

KuKWAB ^QQ^ of sale was given continued up to the time when the other 

BajaAjit suits were finally decided. The suit to set this deed of sale 

aside was originally brought by Bijai himself as well as his wife. 

They do not seem to have thought that the deed of gift could be 
solely relied upon. Bijai brings the suit himself, and therefore 
when considering whether it is barred by the law of limitation, 
their Lordships have to see what was the state of BijaPs know- 
ledge ; because if all the facts were known to Bija% and he was 
a man not incapable of having that knowledge and of allowing it 
to operate on his mind, the case would come within what is stated 
in this article. Much more than three years would have elapsed 
after the facts which are said to constitute the fraud were known 
to him, and so the period of three years had expired before the 
suit was brought. That would be sufficient to decide the suit. 

Both the lower Courts seem to have treated this question in 
a manner which cannot be regarded as satisfactory. The District 
Judge having stated the previous proceedings, says : — ^^ Under 
these circumstances I think it but just that she " — that is, the 
present appellant — "should be allowed to count her limitation 
from the 31st of May, 1881, the date on which the District Judge 
decided her husband had been defrauded in the cases then before 
him." He takes no notice of the fact that Bijai was also a party 
to the suit, and that his knowledge was a material matter to be 
regarded, and he fixes, apparently in a somewhat arbitrary manner, 
on the 31st of May, 1881, the date of the decision of the District 
Judge in the former suits, as that from which the period of limi- 
tation would run. That ground cannot be supported. The 
District Judge has not directed his mind to the real question, 
which is when the circumstances that are said to constitute the 
fraud became known to Bijai. Then the Judicial Commissioner 
deals with the case in a different way. He says the suit is essen- 
tially a suit for the possession of immovable property, and as such 
falls witiiin the twelve years' limitation. Now he is clearly 
wrong there. It was not a suit for the possession of immovable 
property in the sense to which this limitation of twelve years is 



VOL. XIV.] INDIAN APPEALS. 153 

applicable. The immovable property could not have been re- J. G. 
coyered until the deed of sale had been set aside, and it was iss? 
necessary to bring a suit to set aside the deed upon payment of r^^JTjInki 
what had been advanced, namely, the Rs.1,25,000. Therefore Kunwab 
there has been on the part of the lower Courts a misapprehension Baja Ajit 

of the law of limitation in tiiis case. Their Lordships are clearly . ' 

of opinion that the suit falls within art. 91 of the Act XY. of 
1877, and is therefore barred. 

Upon the other question, which is the main question in the 
suit, whether upon the facts which have been proved there was a 
case entitling the Appellant to have the deed of sale set aside, 
their Lordships have not had any matter laid before them which 
would lead them to the conclusion that the decision of the 
Judicial Commissioner that the deed ought not to be set aside 
should not be allowed to stand. They see no ground for thinking 
that on that matter he came to a wrong conclusion. 

The result, therefore, is that their Lordships will humbly advise 
Her Majesty to dismiss the appeal, and to affirm the judgment of 
the Judicial Conmiissioner. The Appellant will pay the costs of 
this appeal. 

Solicitors for Appellant : T, L. Wilson, 

Solicitors for Bespondent : Lawford^ WcUerhome, dk Lawford, 
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J. 0.* In the Matteb of SOUTHEKUL KRISHNA ROW. 

1887 

^-v-^ ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 

•^!^^- AT COORG. 

Legal Practitioners Act, XVIII, of 1879, ««. 14, 40 — Irregularity in Frocedure — 
Bight of Practitioner to be heard after Beport made. 

Proceedings having been taken before the Commissioner of Coorg i^ainst 
a pleader under the Legal Practitioners Act, XVIII. of 1879, s. 14, for pro- 
fessional misconduct, a report was made to the Judicial Commissioner 
that he should be removed from the roll, and the Judicial Commissioner 
made an order to that effect without hearing the pleader. 

A later order was made that the pleader might adduce evidence before 
the Commissioner. He did so, and the evidence was remitted to the 
Judicial Commissioner, who confirmed his previous order, again without 
hearing the pleader : — 

Bdd, that there had been irregularity under sect. 40 of the Act, that 
the order must be set aside, and the pleader restored to the roll. 

ixPPEAL from two orders of the Judicial Commissioner (Feb, 28, 
1883, and July 28, 1883). The first order directed that the 
name of Sovihehul Krishna Bow be struck off the roll of the 
second grade pleaders, and his certificate cancelled, and the 
second confirmed that order. 

The facts are stated in the judgment of their Lordships. 

Special leave to appeal therefrom was granted by an order of 
Her Majesty in Council dated the 26th of November, 1886. 

G. W. Arathoon, for the Appellant, contended that there had 
been irregularity, and that under sect. 40 of Act XVIII. of 1879 
the J\idicial Commissioner had not the power to suspend or dis- 
miss the Appellant without allowing him an opportunity of 
defending himself before that authority. There was no evidence 
of fraud or professional misconduct ; or if of any, it was not of a 
nature sufficient to justify the extreme sentence imposed. 

* Present: — Lobd Hobhouse, Sib Babnes Peaooce, Sib James Hanken, and 
Sib Eiohabd Gouoh. 
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The judgment of their Lordships was delivered by J. G. 

1887 

Sib James Hannen : — 



In THE 

This is an appeal by one Krishna Bow against an order of the s^J^toekul 
Acting Judicial Commissioner of Coorg, Mr. Pltimer, by which he ^S?f^^ 

struck the name of the Petitioner off the roll of second grade 

pleaders in the Courts of Coorg. 

The facts out of which the appeal arises are as follows. One 
Ncmjappa had instituted a suit in which he had been unsuccessful. 
He had appealed once, and he desired to appeal again. The 
present Appellant, who was at that time a vakil, was going to 
Bangalore^ and he was requested by Nanjappa to give instructions 
to a barrister of the name of Meenakshaya, at Bangalore, to take 
such steps as might be necessary for this appeal ; and on the 
27th or 29th of January, 1880, Nanjappa remitted to the Appel- 
lant a sum of Bs.80 for stamps and Court fees. It appears that 
the Appellant did, in accordance with the directions he had 
received from Nanjappa, hand over the papers relating to the 
case, and the Bs.80, to Mr. Meenakshaya. Mr. Meenakshaya was 
at that time about to leave Bangalore for two or three days, and he 
took the papers with him. Be appears to have left on the 1st of 
February. On the 2nd of February the Appellant, either in 
consequence, as he says, of a telegram from Nanjappa, or of his 
own motion, went to the office of Meenakshaya and there saw one 
of his clerks. There is a question as to what information he 
received from that clerk with regard to the appeal. The Appel- 
lant says that he was told in answer to his inquiry that the 
appeal might have been filed, by which their Lordships under- 
stand him to mean that as Mr. Meenakshaya was away, the clerks 
did not know what had been in fact done, but that it might have 
been filed by him before he left. The clerk, however, gives a 
different account of the transaction, and says that all he said was 
that the appeal might be filed when Mr. Meenakshaya returned. 
Whichever of those two statements is correct it does not justify, 
literally, the telegram which the Appellant sent to Nanjappa, 
because he telegraphed to him " Appeal filed Saturday ; hearing 
not fixed." From his own point of view of the facts, it would 
appear that he assumed that the appeal had been filed, whereas. 
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Bow. 



as he admits, all the information he Feceived was that ii. might 
have been filed. That certainly is an inaccurate telegram. But 
the first question which underlies all these proceedings is whether 
or not it was a fraudulent statement by him that the appeal had 
been filed on Saturday. Now as he had handed over the papers 
and the Bs.80 to Mr. Meenakshayay who had taken the papers: 
out of town for the purpose of considering what should be done, 
it does not appear that there could have been any motive for the 
Appellant's telegraphing falsely and fraudulently that the appeal 
had been filed, and it would appear more natural to come to the 
conclusion that there had been some misunderstanding on his 
part, or that he incautiously and improperly telegraphed as a 
fact that that had been done which the clerk had stated was 
probable. It has been suggested by the Commissioner who has 
finally reported on the case that he may have anticipated the 
events which did subsequently occur, namely, that Mr. Meenak- 
shaya would return the money, and so he would have an oppor- 
tunity of appropriating it, or some of it. That is taking a very 
hostile view of his conduct, and their Lordships are not prepared 
to say that the facts lead with any degree of certainty to so 
adverse a conclusion. But as a matter of fact the Appellant 
did receive back from Mr. Meenakshaya the papers and Bs.60, 
"M-T, Meenakshaya retaining Bs.20 as his fee for advising upon 
the case. The Appellant did not, as he ought to have done, 
hand over that Es.60, or at any rate as much of it as he con- 
sidered should be paid after deducting some reasonable sum for 
his own expenses. He did not in fact hand over any. In the 
following December, Mr. Hayes, a barrister, was instructed by 
Nanjappa to write to the Petitioner asking him to render an 
account, of the money which he had received back from Meenak- 
shaya. The Petitioner wrote to Mr. Hayes saying that he was 
entitled to retain Es.20. He also said : — "After my return to 
this place Nanjappa never asked for the money. If he had done 
so, I was ready to pay him Es.40, after deducting Es.20 which 
Mr. Meenakshaya had retained, and Rs.20 for my travelling 
expenses. Such being the case, I was astonished to see your 
letter." He did not, however, remit the money to Nanjappa, but 
he alleges that on the following 28th of February, 1881, he paid 
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a sum of Bs.30 to Mr. Hayes, which, together with another sum j. o. 
<rf BS.IO9 which he had previously given him, made up a sum of i887 
Bs.40, on account of this claim of Nanjappa ; and by way of i^^ 
proving that, he produced a letter from Mr. Hayes which simply Matter of 
demands payment of B8.30, and upon which letter the Appel- Kbibhna 

lant states that he made a memorandum of those two payments ,' 

of Bs.30 and Bs.lO, making up the Bs.40 which he had expressed 
his willingness to pay in his letter to Mr. Hayes. 

There is a dispute upon this, as upon almost every other fact 
of the case. Mr. Hayes denies that he received that money on 
account of Nary'appa; but it is quite certain that there were 
money transactions between Mr. Hayes and the Appellant, and it 
is not impossible to believe that this sum of Bs.40 was paid by 
the Petitioner to Mr. Hayes on account of Nanjappa. 

In that state of things Nanjappa instituted proceedings against 
the Petitioner of a criminal nature. When those proceedings 
came on for hearing a compromise was arrived at by its being 
agreed that Nanjappa should receive the whole Bs.80 back again. 
There is a question how that Bs.80 was made up. The Appel- 
lant says that half of it was paid by Mr. Hayes, the other half 
being furnished by him. Mr. Hayes, however, denies that he 
furnished anything, and represents that the whole of it was paid 
by the Appellant under fear of the proceedings that had been 
taken against him. A compromise was effected by the receipt 
of the Bs.80 by Nanjappa. But although the claim of Nanjappa 
was thus put an end to, proceedings were afterwards instituted 
— the proceedings which are now the subject of appeal before this 
Board — against the Appellant in his character of pleader and 
officer of the Court. Those proceedings took place before Colonel 
Hill, who is the Commissioner of Goorg. It does not appear very 
clearly what led to the institution of those proceedings, but it is 
unnecessary to inquire into their origin, as if it became known 
to an officer .presiding in a Subordinate Court that one of the 
practitioners before that Court has been guilty of unprofessional 
conduct, it would be within the scope of his duties to take steps 
for the purpose of having that matter adjudicated upon. That 
would properly take place under the 14th section of the Legal 
Practitioners Act, No. XVIII. of 1879, which provides that : — 
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J. 0. ''If any such pleader practising in any Subordinate Conrt is 

1887 charged in such Court or ofiSce with any such misconduct " — that 

j7^ is (referring back to the preceding section) — " in the discharge 

Mattkb op Qf i^ig professional duty," then that certain steps shall be taken. 

SOUTHEKUL ^ • ^ * 

. Ebishna The presiding officer is to send him a copy of the charge, and 

^' also a notice that on a day to be thereby appointed such charge 

will be taken into consideration. Ultimately it becomes the 
duty of such officer, if he finds the charge established, and con- 
siders that the pleader should be suspended or dismissed in 
consequence, to record his finding and the grounds thereof, and 
to report the same to the High Court, and the '' High Court may 
acquit, suspend, or dismiss the pleader or mukhtar." 

A report was made to Mr. Plvmery the acting Judicial Com- 
missioner, who in this respect represents the High Court. The 
Acting Judicial Commissioner has given the two orders which 
are the subject of appeal in this case. The first was on the 28th 
of February, 1883, when he makes the order with this preface : — 
** In the matter of the recommendation made by the Commis- 
sioner of Coarg for the remoral of the name of 8outhek%J, Krishna 
Bow from the roll of second grade pleaders for his having de- 
frauded one Bamashetty Namjappa of M-ercara^ He goes on to 
say that the record of the case before him shewed clearly that 
Krishna Bow received Bs.80, and that he fraudulently omitted to 
repay it, and also that he made a false statement that he had 
paid his client a portion of the money through Mr. Hayes. Then 
coupling that with alleged previous misconduct, he comes to the 
conclusion that he ought to be struck off the roU. 

Up to that time it is to be observed that the Petitioner had 
not been heard before Mr. Plvmer. Petitioner remonstrated upon 
the order that had been made, and the result was another order 
of the 5th of June, 1883. That is, that evidence shall be ad- 
duced by the Appellant, and evidence was in feict taken before 
Colonel Rill. Their Lordships are of opinion that the Petitioner 
had the opportunity of adducing such evidence as he might 
think fit, and that his complaint on that head is not well founded. 
But upon the evidence so obtained being remitted to the Judicial 
Commissioner, he makes this report or order : — " I have gone 
very carefully again through all the papers connected with this 
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case, and I have given them my best consideration. I regret J. G. 

that I am unable to modify the opinion expressed in my previous 1887 

order, or to alter the conclusion I arrived at." He therefore i^ ^he 

concludes " I confirm my former order striking Petitioner off ^atteb of 

the rolls." Kbishna 

Sow 
This order was made without the Petitioner's having had the .-«* 

opportunity of being heard before the acting Judicial Commis- 
sioner after the evidence had been taken, and in that respect 
their Lordships are of opinion that there has been a plain irregu- 
larity, because in whatever way the proceedings may be instituted, 
they are subject to the provision of the 40th section of the Act 
referred to, by which it is enacted that, " notwithstanding any- 
thing hereinbefore contained, no pleader shall be suspended or 
dismissed under this Act unless he has been allowed an oppor- 
tunity of defending himself before the authorities suspending or 
dismissing him." Now, the only authority which could suspend 
or dismiss him was the High Court, represented by the acting 
Judicial Commissioner, Mr. Plvmer, before whom he never has 
had an opportunity of defending himself. Their Lordships are 
therefore of opinion that this order directing that he be struck 
off the rolls is in that respect irregular, and that it must be set 
aside, and the Petitioner be restored to the roll. 

It is unnecessary to give a definite opinion upon the merits 
of the cc^e, but their Lordships consider that if the charge had 
been established in a regular way, the offence, as alleged against 
the Petitioner, was not of a character which called for his entire 
removal from the profession, but that a suspension for less time 
than that which he has in fact undergone would have been suffi- 
cient to meet the merits of the case. 

Their Lordships will therefore humbly advise Her Majesty to 
set aside the order appealed from, and to order that the Petitioner 
be restored to the rolL 

Solicitors for the Appellant : T. L. Wilson dt Co. 
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J. c* MEENAKSHI NAIDOO Appellant ; 

1^^ AND 

/tmeu, 16. SUBRAMANITA SASTRI Respondent. 

ON appeal from the high court at madras. 

Act XX. of 1863, 8. 10 — Committee of Fagoda — Duty of District Judge — 
Jurisdiction of High Court — Appeal — Act X. of 1877, «. 640. 

A right of appeal from the decision of a Judge must be given by statute 
or an equivalent authority. 

Act XX. of 1863 having vested in the District Judge a discretionary 
authority under certain circumstances to fill up a vacancy in the com- 
mittee of a pagoda : — 

Held, that neither sect. 10 of Act XX. nor sect. 540 of Act X. of 1877 
gave a right of appeal from the exercise of such authority. 

The question of the High Court's jurisdiction not having been raised 
before that Court : — 

Eddy that the right to raise it had not been waived. There was inherent 
incompetency in the High Court to deal with the question before it ; and 
consent could not confer on the High Court a jurisdiction which it never 
possessed. 

Ledgard v. Bull (Law Rep. 13 Ind. Ap. 134) followed. 

ixPPEAL from a decretal order of the High Court (Nov. 11, 
1881) reversing an order of the District Judge of Modv/ra 
(Feb. 10, 1881), by which the Judge acting under the powers 
given to him by Act XX. of 1863 had appointed the Appellant 
to fill up a vacancy which had occurred in the Meenakshi Sund- 
vasaal Devastanam, or temple. 

The ground on which the High Court proceeded in making 
the order appealed against was that as the devastanam, or 
temple, in question was admittedly devoted to the worship of the 
god 8ivay and the appellant had " pronounced himself actively 
in favour of the cult of Vishnu** he, though otherwise unexcep- 
tionable, was not a proper person to direct the concerns of such 
a temple. 

The facts are suflSciently stated in the judgment of their Lord- 
ships. The question decided was as to the power of the High 

* Present: — ^Lobd Hobhouse, Sib Babnes Peacock, Sib Bichabd Bagqallay, 
and Sib Bichabd Couch. 
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Court to entertain an appeal from the order of the District J. C. 
Judge. 1887 



MsflNAESHI 

Mayrte, upon this point, contended that under Act XX. of Naidoo 
1863 the District Judge did not make the appointment com- Subrama^tita 

plained of as a judicial ofiScer. He is directed thereby to act in * 

an executive capacity if the managers of the temple neglect to 
act. He is a persona designata as a referee under the circum- 
stances which have happened, it is not his Court which is vested 
with a jurisdiction. He makes an executive order, not a decree. 
For definition of decree, see Act X. of 1877, s. 2. If it be a decree 
or decretal order within the meaning of the Procedure Code no 
appeal is given by the Code, and the High Court has no inherent 
right to entertain an appeal. See sects. 588 and 622 ; Bajah 
Amir Hassan Khxm v. 8heo BaJcsh Singh (1). [Doyne : Sect. 647 
is material, and 622 is materially altered by Act XII. of 1879 
and amended by Act XIY. of 1882.] Beference was made to 
Ajonnissa Bibi v. Swrjakant Acharji (2) ; Ex parte SanJcar Do' 
hay (3) ; SandhacJc Charity Trustees v. North Staffordshire Railway 
Company (4). The case of Anthony v. Dvpont (5) is the only case 
in which an appeal has been practically allowed when it is not 
given by statute, and an order has been reversed under sect. 622 
without an application from a party. It is not to be relied upon. 
Appeals do not lie to the High Court against orders made under 
sect. 18 of Act XX. of 1863 : In re VenJcatestmra (6). If the High 
Court had no jurisdiction at all to entertain the appeal, no waiver 
of this point in the Court below would operate. Express consent 
of the parties would not give jurisdiction to a Court which did 
not possess it by law, and still less would the consent implied by 
waiver do so. A party may waive objection to the irregular 
exercise by the Court of a jurisdiction which it possesses over the 
subject-matter of the suit. If it was irregular as to time, place, 
or person within the knowledge of a respondent who did not 
object, he would be bound by his waiver. Not so when the Court 

(1) Law Eep. 11 Ind. Ap. 237. see also 6 Beng. L. K. Ap. 69. 

(2) 2 Beng. L. R. (A. J.) 181 ; see (4) 3 Q. B. D. 4. 

also 217, 301. (5) Ind. L. R. 4 Madras, 217. 

(3) 4 Beng. L. R. (A. J.) 65 ; and (6) Ind. L. R. 10 Madras, 98. 

2 
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J. 0. was acting ultra viresy and the whole proceeding is coram rum 
1887 judice. Eeference was made to Ledgard v. Bull (1). 

Meenakshi 

Naidoo JDoyney for the Eespondent, was called upon in reference to the 
SuBBAMANiYA question of jusisdiction which was to precede any discussion as 

to the merits of the order complained of. No objection was 

taken to the jurisdiction of the High Court until an application 
was made for a certificate that the case was fit for appeal to Her 
Majesty in Council. The* Appellant had previously thereto filed 
an application for review which was argued, and no objection was 
taken to the jurisdiction. On the contrary, the Appellant had 
invoked the jurisdiction. Eeference was made to sect. 561 of 
Act X. of 1877. With regard to the contention that the High 
Court has no jurisdiction in appeal except in suits, and in refer- 
ence to decretal orders where it is expressly given by statute, it 
was contended that the High Court had a general jurisdiction 
inherited from the Sudder Dewany Adawlut and a power of super- 
intendence given to it by the Charter and Charter Ad. Eefer- 
ence was made to Eegulation V. of 1802 — ^the preamble. The 
superintending power involves jurisdiction in appeal, and gives a 
right to appeal except when it is taken away. Eeference was 
made to Act VIII. of 1859,^. 337. An appealable decree is any 
formal expression of an adjudication : see Act XII. of 1879, s. 2. 
In Act XX. of 1863, ss. 3, 4, and 5, shew the distinction between 
an application and a suit. The order here falls under sect. Q22 
of Act X. of 1877 ; and it was a decree within Act XII. of 1879. 
[Sir Eichard Couch : — If an appeal had been intended to be 
given it would probably have been to the Commissioner. It is 
much more an executive than a judicial matter.] 

The counsel for the Appellant was not called on to reply. 
1887 The judgment of their Lordships was delivered by 

JuneU. gjj^ ElOHARD BaGGALLAY : — 

This is an appeal against an order of the High Court of Madras 
which cancelled an order of the District Judge of Madura ap- 

(1) Law Rep. 13 Ind. Ap. 134:. 
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pointing the present Appellant to fill up a racancy in the J. 0. 
committee of a pagoda in the Madras Presidency. 1887 

The appointment was made by the District Judge under the Meenakshi 
provisions of sect. 10 of Act XX. of 1863, entitled « An Act to ^^^ 
enable the Government to divest itseK of the management of Subbamauiya 

religious endowments," and commonly known as the Pagoda Act 

By that Act it was provided that the local government should 
appoint one or more committees in every division or district to 
take the place, and to exercise the powers of, the Board of Ee- 
venue and the local agents, under the regulations thereby 
repealed, that the members of such committees should be ap- 
pointed from among persons professing the religion for the 
purposes of which the temple, or other religious establishment, 
was founded or should be maintained, and in accordance, so far 
as could be ascertained, with the general wishes of those who 
were interested in the maintenance of such temple or religious 
establishment, and that the appointments should be for life. 
Sect. 10 provided for supplying vacancies in the following terms : 
" Whenever any vacancy shall occur among the members of a 
committee appointed as above, a new member shall be elected to 
fill the vacancy by the persons interested as above provided. The 
remaining members of the committee shall, as soon as possible, 
give public notice of such vacancy, and shall fix a day, which 
shall not be later than three months from the date of such 
vacancy, for an election of a new member by the persons in- 
terested, as above provided, under rules for elections which shall 
be framed by the local government, and whoever shall be then 
elected under the said rules shall be a member of the committee 
to fill such vacancy. If any vacancy as aforesaid shall not be 
filled up by such election as aforesaid within three months after 
it has occurred the Civil Court, on the application of any person 
whatever, may appoint a person to fill the vacancy, or may order 
that the vacancy be forthwith filled up by the remaining mem- 
bers of the committee, with which order it shall then be the duty 
of such remaining members to comply ; and if this order be not 
complied with the Civil Court may appoint a member to fill the 
said vacancy." 

The interpretation clause provided that the expression " Civil 
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J. c. Court " should mean the principal Court of original civil jurisdic- 
1887 tion in the district in which the temple was situated. 

Mbenaksiu ^^® committees appointed under the Act appear to have varied 
Naidoo ii^ number ; in the case under consideration a committee of five 

SuBBAMANiYA was origiuallv appointed. There had been changes from time to 

Sastbi 

' time, and, on the 4th of September, 1880, Owirammiy one of the 

then five members of the committee, died. 

The period of three months expired on the 6th of December, 
1880, and several applications were thereupon made to the Dis- 
trict Judge at Madura to take such course as he might deem 
advisable. He accordingly issued a notice that, unless an elec- 
tion was held before the end of the year, he would take the 
matter into his own hands. An election did in fact take place 
on the 28th of December, 1880, and at such election, tellers, 
appointed by the District Judge, attended and reported to him 
the result ; the present Appellant obtained the largest number of 
votes, and by an order of the District Judge, dated the 10th of 
February, 1881, was appointed to fill the vacancy in the com- 
mittee. As the three months from the death of Gv/rusami had 
expired before the election, the power and the duty of appointing 
his successor had devolved upon the District Judge ; the object 
of the Judge in permitting an election to take place after the 
expiration of the three months was, as he states, to satisfy his own 
mind as to who would be the proper person for him to select. 

The Judge having appointed the Appellant on the 10th of 
February, 1881, a petition of appeal was presented to the High 
Court by persons who were either interested as candidates, or 
were in favour of other candidates. The substantial grounds of 
the appeal were, that the Madura Temple was devoted to the 
worship of Siva^ and that the present Appellant was a Vishnuite. 
The High Court, agreeing with the Petitioners, discharged the 
order of the District Judge. 

From that order of the High Court the present appeal is 
brought; and the question has now been, for the first time, 
raised whether the High Court had jurisdiction to deal by way 
of appeal with the order of the District Judge. It should be 
mentioned that after the High Court had decided adversely to 
the present Appellant, a petition of review was brought before 
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that Court, and they declined to further interfere. During the j. G. 
proceedings in the High Court it was never suggested that that 1887 
Court had no jurisdiction to deal with the question until an ap- MEraAKsm 
plication was made for leave to appeal to the Queen in Council, Naidoo 
when it was inferentially stated ; it was, however, then too late Subbamaniya 

Partrt 

for the High Court to entertain the question. ' 

On the 4th of March, 1884, leave was given to theAppellant by 
Her Majesty in Council to enter and prosecute his present appeal. 
When the appeal was opened, it appeared to their Lordships 
desirable that the question of the jurisdiction of the High Court 
to entertain an appeal from the order of the District Judge should 
be first taken into consideration, as, if that objection should pre- 
vail, it would be unnecessary to go into the disputed questions 
by which the merits of the case were surrounded ; and with the 
question of jurisdiction alone their Lordships now propose to 
deal. 

In approaching the consideration of this question, their Lord- 
ships cannot assume that there is. a right of appeal in every 
matter which comes under the consideration of a Judge; such 
right must be given by statute, or by some authority equivalent 
to a statute. The first question which arises in the present case 
is, whether any right of appeal is given by the Pagoda Act itself. 
There is nothing in the Act which would suggest it, unless it is 
to be found in sect. 10, to the terms of which their Lordships 
have already referred. Sects. 14 to 20 of the Act provide for the 
interference of the Court by way of suit in certain cases, but 
they are entirely limited to cases which may be classified as 
breaches of trust or neglect of duty. There is no other provision 
whatever for the institution of suits in the Pagoda Act itself. In 
the opinion of their Lordships the 10th section places the right 
of appointing a member of the committee in the Civil Court, not 
as a matter of ordinary civil jurisdiction, but because the oflScer 
who constitutes the Civil Court is sure to be one of weight and 
authority, and with the best means of knowing the movements of 
local opinion and feeling, and one can hardly imagine a case in 
which it would be more desirable that the discretion should be 
exercised by a person acquainted with the district and with all 
the surroundings. The exercise of the discretion being so placed 
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J. G, in the District Judge their Lordships are unable to find anything 

1887 in the 10th section which confers a right of appeal. 

Meenakshi I* ^^9 however, been suggested that, though there may be no 

Naiboo rigl^t of appeal under the Pagoda Act itself, yet a right of appeal 

SuBRAMANiTA must bo fouud in the general law, and their Lordships' attention 

' has been particularly directed to the 540th section of Act X. of 

1877, which gives a ge'tieral right of appeal from decrees of Courts 
exercising original jurisdiction ; the jurisdiction conferred by the 
Code (sect. 10) is to try suits of a civil nature. The Act of 1877 
contained, in its interpretation clause, a declaration of the mean- 
ing of the word " decree," as used in that Act, but this interpre- 
tation was modified by Act XII. of 1879, and, as modified, the 
interpretation is as follows : - 

" * Decree ' means a formal expression of an adjudication upon 
any right, claim, or defence, set up in a civil Court where such 
adjudication decides the suit or the appeal." 

In the opinion of their Lordships there was no civil suit re- 
specting the appointment, and it would be impossible to bring 
an order made by the District Judge pursuant to sect. 10 of the 
Pagoda Act within the definition of a decree as contained in the 
Code, and no other general law has been suggested. Mr. Doyne, 
in the course of his argument, contended that if a person, very 
improper and unfit by reason of his religious qualifications or 
moral conduct, was appointed, there must be a right, either by 
appeal against the Judge's order, or by suit, or in some other 
way, to remove the person so appointed. There is force in this 
argument ; but whether a person so improperly appointed could, 
as has been suggested, be removed by proceedings equivalent to 
proceedings by qtio warranto in England, or whether, upon a full 
consideration of the merits, the Appellant could be considered as 
a person improperly appointed, are questions upon which their 
Lordships are not called upon to express an opinion. In their 
opinion it is clear that there is no appeal from that which was a 
pure discretion vested in the District Judge. 

It has been suggested, and it is not right altogether to pass 
that suggestion over, that, by reason of the course pursued by 
the present Appellants in the High Court, they have waived the 
right which they might otherwise have had to raise the question 
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of want of jnrisdiction. But this view appears to their Lordships j. o. 
to be untenable. No amount of consent under such circum- iss? 
stances could confer jurisdiction where no jurisdiction exists. mb^JJ^kshi 
Upon this point it may be convenient to refer to the judgment Naidoo 
of their Lordships delivered by Lord Watson in the comparatively Subramaniya 

recent case of Ledgard v. Bidl (1), as it in very concise terms - * 

deals with the circumstances under which there can be a waiver 
of a right to complain of a want of jurisdiction. Their Lordships 
say : " The Defendant pleads that there was no jurisdiction in 
respect that the suit was instituted before a Court incompetent 
to entertain it; and that the order of transference was also 
incompetently made. The District Judge was perfectly com- 
petent to entertain and try the suit if it were competently brought; 
and their Lordships do not doubt that in such a case a defendant 
may be barred by his own conduct from objecting to irregularities 
in the institution of the suit. When the Judge has no inherent 
jurisdiction over the subject-matter of a suit, the parties cannot 
by their mutual consent convert it into a proper judicial process, 
although they may constitute the Judge their arbitrator, and be 
bound by his decision on the merits when these are submitted to 
him. But there are numerous authorities which establish that 
when, in a cause which the Judge is competent to try, the parties 
without objection join issue, and go to trial upon the merits, the 
defendant cannot subsequently dispute his jurisdiction upon the 
ground that there were irregularities in the initial procedure 
which, if objected to at the time, would have led to the dismissal 
of the suit." In the present case there was an inherent incom- 
petency in the High Court to deal with the question brought 
before it, and no consent could have conferred upon the High 
Court that jurisdiction which it never possessed. 

Having regard to all the circumstances of the case, their Lord- 
ships will humbly advise Her Majesty to allow the appeal, to dis- 
charge the order of the High Court, and to dismiss the appeal to 
the High Court without costs. There will be no costs of the 
present appeal. 

Solicitors for the Appellant : Gregory, BowcUffes, & Co. 
Solicitor for the Bespondent : B. T, Tosher, 

(1) Law Rep. 13 Ind. Ap. 144. 
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June 14. 



J0.» MYLAPOEE Plaintiff; 

TEO KAY AND Others Defendants. 

ON APPEAL FROM THE COURT OF THE RECORDER OP 

RANGOON. 

Limitation — Act XV. of 1877, art, 140 — Title alleged hy the Plaint — Admission 

—Sect, 19. 

Where a Hindu Plaintiff sued as devisee under a will, his suit is barred 
by art. 140 of Act XV. of 1877 unless brought within twelve years from 
the date of the testator's death. 

If the case made by the plaint is expressly or impliedly an absolute 
title under a will, the Plaintiff cannot inconsistently therewith set up a 
title paramount to that which the Defendant had derived from the testator 
in his lifetime and by adverse possession. 

JSschenchunder Singh v. Shamachitrn Bhutto (11 Moore's Ind. Ap. Oa. 7) 
followed. 

An admission contemplated by sect. 19 is an admission to the Plaintiff 
or some one claiming under him. 

xxPPEAL from the decree of the Court of the Eecorder (June 24, 
1884), dismissing the Appellant's suit with costs. 

The suit was brought on the 12th of September, 1883, to obtain 
a declaration that the Appellant was entitled, in his own right 
and as executor to the estate of Mooroogasum Moodlia/r and as 
administrator to the estate of Kristnasawmy Moodliary to posses- 
sion of two-fifths of certain land and buildings in Bangoon^ and a 
partition thereof, with all necessary orders and directions. 

The facts of the case and the nature of the title set up in the 
plaint are stated in the judgment of their Lordships. 

At the trial evidence was adduced, both orally and in writing, 
upon both sides, but no evidence was tendered by the Appellant 
that either he or Kristnasawmy Moodliar had at any time, either 
before or after the death of Mooroogaatim Moodliar on the 19th of 
September, 1864, been in possession of or in receipt of the rents 
or profits of any portion of any of the said land and buildings. 

* Present: — Lobd Hobhouse, 8ie Babkes Peacock, SntBiOHABDBAGOALLAY, 
and Sib Richabd Couch. 



J 
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The Becorder found as a fact that one Bennett was, at the date of J- 0. 
his purchase, on the 24th of April, 1871, and had been for some 1887 

time previously, in possession of the properties, and held that mtlapobb 

the Appellant's suit was barred under art. 140 of the second yjjo^gj^y. 

schedule to the Limitation Act. 

Mayne, and Laing, for the Appellants, contended that the suit 
was not barred. By virtue of the manner in which Bennett was 
holding in 1871, and from that date till the date of his own con- 
veyance in 1874, the law of limitation did not apply. While he 
held he did so on account of all parties concerned. The property 
was that of a joint family, Ben/nett was entitled to his share and 
had a lien on the shares of others, but he was not in adverse 
possession and practically admitted to that effect in his convey- 
ance of 1874. There was no adverse possession therefore against 
the Bespondents, and by the Appellants for a period of twelve 
years before suit. Beference was made to Act XV. of 1877, 
sect. 19, and arts. 140, 144. 

Bigbyy Q.C., and Yotmg, for the Bespondents, were not called on. 

The judgment of their Lordships was delivered by 

Sib Barnes Peacock: — 

The learned Judge in this case has decided that the suit was 
barred by limitation under the 140th, or the 124th article of the 
second schedule of the Limitation Acty XV. of 1877. He stated 
that, in his opinion, it is barred by art. 140. Their Lordships 
are of opinion that the learned Judge was right in the conclusion 
that the suit was barred by art. 140 of that Act. 

In order to ascertain whether the suit was so barred or not, we 
must look to what was the nature of the case which the Plaintiff 
made. 

By the Act of 1882, which was the Civil Procedure Code in 
force when the suit was commenced, the Plaintiff must shew the 
grounds, &c., the cause of action, and when that cause of action 
accrued. 

In the case oiEshenchwnder Singh y.Sham^iehvm Bhutto (1), Lord 

(1) 11 Moore's Ind. Ap. Ca. 7. 
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J. 0. Westhwn), who delivered the judgment, said : " This case is one 

1887 of considerable importance, and their Lordships desire to take 

Mtlafobs advantage of it for the purpose of pointing out the absolute 

Ybo\at ^©CGSsity that the determination in a cause should be founded 

upon a case, either to be found in the pleadings, or involved in, 

or consistent with, the case thereby made." 

Now what is the case made out by the pleadings, or what is 
involved in, or consistent with, the claim which is thereby made ? 
The Plaintiff alleges in the plaint that Mooroogamm died on the 
19th of September, 1864, having made a will, the sixth paragraph 
of which was in the words following : " all the rest, residue, and 
remainder of aU my property, moveable and immoveable, of which 
I may die possessed (all being my own sole earning, and none 
having come to me from my father's estate) be divided equally 
between my five brothers, share and share alike." The five brothers 
included Vyapoory, the present Plaintiff, and Krisfnamwmy, an- 
other brother, to whose interest in the estate Vyapoory, the 
Plaintiff, claims to have succeeded ; he therefore claims to have 
two of the five shares devised by Mooroogasvm. He rests his title 
upon Mooroogasvm^s will, and claims that the will gave him a right 
to recover possession, and to have a declaration of his right to 
possession of two-fifths of the estate, and also to have a partition. 
He does not allege in distinct terms that Mooroogasvm had an 
estate in this property, but it is to be implied from, or rather 
involved in, the statement which he made in the plaint. At 
paragraph 16 of the plaint he says : " Coomarasawmy and Soo- 
haroy " — those are two of the other brothers — " had no right, 
power, or authority, to sell more than their respective one-fifth 
shares in the land, set out in paragraph 7 of this plaint. But 
when he says that they had no right to sell more than their two 
shares, it implies that they had the right to sell those two. 
Then he says in paragraph 18, " that there remains undivided the 
respective one-fifth shares or interests of Vyapoory " — that is the 
Plaintiff himself — " and Kristnasawmyy deceased, in each of the 
several pieces or parcels of land set out in paragraph 7 of this 
plaint." He could not have been entitled, nor could his brother 
have been entitled, to one-fifth, unless the testator had the pro- 
perty to dispose of; and then, having made out, or professed to 



V. 

Ybo Kay. 
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make out, a title under the will, he declares that he is entitled J. c. 
to possession of those two-fifths, and he asks to have it declared iss? 
that he is entitled to them^ and to haye a partition of the estate, mtlapobb 

Now when did his title arise, assuming that the testator had 
the estate, and had the power to devise it ? It arose on the death 
of Mooroogasvm on the 19th of September, 1864. The Judge in 
his judgment puts it one year later, and says he must at least 
haye had a title at the expiration of one year from the death of 
the testator. It appears to their Lordships that according to 
the Hindu law he became entitled to his one-fifth on the death 
of the testator. 

The words of art. 140 are : ^' suit by a remainderman, or a 
reyersioner (other than a landlord), or deyisee for possession of 
immoyeable property " — which this is : he is claiming as a de- 
yisee of immoyeable property. Then it says the suit is to be 
brought within twelve years from the time when his estate falls 
into possession. Now, from 1864 he was entitled to possession, 
but Mr. Bennett had the possession; and it is said now that 
Mr. Bennett had not an adverse possession, because he was hold- 
ing as in the nature of a mortgagee, and that the testator was 
not absolutely entitled to the estate. There is nothing, how- 
ever, in the plaint from which anything of that kind can be 
inferred. It is to be inferred that the case rests upon the title 
of the testator to devise the estate, and upon that title only. 

The issues are: "(1.) Does the plaint disclose a good or 
su£Scient cause against the Defendants, or any or either of 
them ? " It does not strictly shew a good cause of action, for 
there is no allegation that the testator was entitled ; but what- 
ever cause of action it does shew is a cause of action derived 
from the will of the testator and from the death of the testator, 
and the title accrued at that time. Then comes the issue 
No. 2 : — " Is the Plaintiff's claim, or any portion thereof, barred 
by limitation ? " Now, if his title accrued in 1864, then it is 
clear that the judgment of the learned Judge was correct, and 
that the suit which was not brought till the 12th of September, 
1883, is barred. 

Then it was contended that, by virtue of sect. 19 of the Limitor 
tion Act, an admission had been made which gave a further period 
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J. C. from which the right of bringing the action was to be dated. 

1887 Sect. 19 is this : " If, before the expiration of the period pre- 
Mylapobb scribed for a suit or application in respect of any property or 
Ybo\ay '^S^*> ^^ acknowledgment of liability in respect of such property 

* or right has been made in writing, signed by the party against 

whom such property or right is claimed, or by some person 
through whom he derives title or liability, a new period of 
limitation, according to the nature of the original liability, shall 
be computed from the time when the acknowledgment was so 
signed." But what liability does this mean ? It must mean a 
liability to the person who is seeking to recover possession, or 
some person through whom he claims. Was there any admission 
made in this case by Mr. Bennett at any time, or by any of the 
Defendants? The admission is said to have been made by 
Mr. Bennett in the conveyance which was executed in 1874. It 
is contended that in that conveyance Mr. Bennett admitted that 
he was liable in respect of the property. The only admission is, 
that he was acting as agent for one of the executors in selling 
the estate. He was selling the estate for the purpose of getting 
paid out of the proceeds of the sale. He does not admit that he 
was liable to be turned out of possession, or that anyone had a 
right of possession as against him, nor does he make any admis- 
sion at all to the Plaintiff or to anyone through whom he claims. 
Under those circumstances the clause does not apply. No lia- 
bility has been admitted to take the case out of the Statute 
of Limitations ; and under those circumstances art. 140 must 
prevail, and the decision of the learned Judge was correct upon 
that point. 

Under these circumstances their Lordships will humbly advise 
Her Majesty to affirm the decision of the Court below, and to 
dismiss the appeal. The Appellant must pay the costs. 

Solicitors for Appellant : Frank Richardson & Sadler. 
Solicitors for Eespondents : Sanderson & Holland. 
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BABU BINDESHRI PARSHAD .... Plaintiff ; J. c* 

AND 1887 

MAHANT JAIRAM GIR Dependant. J^ne 16, 17. 

ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. 

Act L of 1877 — Specific Performance — Condition Precedjmt — Warranty of 

Title. 

Where a purcliaser delayed payment of the purchase-money of immove- 
able estate, insisting upon the insertion in the conveyance of an absolute 
warranty of title by the vendor to the property sold : — 

Held, that as a right to such covenant was not shewn, his delay of pay- 
ment was not excused, and there was no case for decreeing specific 
performance. 

Appeal from a decree of the High Court (June 23, 1884), 
affirming a decree of the Subordinate Judge oiAllahahad (June 9, 
1883), dismissing the Appellant's suit. 

The facts are stated in the judgment of their Lordships. 

The Subordinate Judge was of opinion that failure to pay the 
balance of the purchase-money within the fifteen days named in 
the agreement was fatal to the Plaintiffs suit. The High Court 
considered that the Defendant sold and the Plaintiffs bought the 
rights and interests of the Defendant whatever they might be, 
that the Plaintiffs had notice of there being certain claims on 
the estate, and that a guarantee of title by the Defendant had 
never been within the contemplation of the parties. Conse- 
quently no case was made for exercising the discretionary power 
of the Court to grant specific relief under Act L of 1877. 

Cowie, Q.C., and C. W. Arathoon, for the Appellant, cited Dart's 
Vendors and Purchasers, ed. 1876, p. 1037 ; Joynes v. Statham (1) ; 
Lindsay v. Lyneh (2) ; BamshoUom v. Oosden (3). 

Doyne, for the Respondent, was not called on. 

* Present: — Lord Hobhouse, Sib Barnes Pbaoook, Sib Richabd Baogallay, 
and Sib Kiohard Couch. 



(1) 3 Atkyns, 388. (2) 2 Sch. & L. 9. 

(3) 1 V. & B. 168. 
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J. 0. June 17. The judgment of their Lordships was delivered by 

1887 



Sir Eiohard Couch : — 

Babu 

^p^Sd ^^® Appellant in this case, and the Respondent, on the 3rd of 
^' October, 1882, entered into an agreement for the sale of an estate 

MaHANT , . , . , .1-1.1 T7 7 -nk 7 7 mi 

Jaibam Gib. which IS described m the agreement asllaka JJabha. The agree- 
ment is very short, and is in these words : — " Out of Rs.10,075 
(ten thousand and seventy-five) at which it has been settled by 
Mahant Jairamgir to convey Ilaka Dahha to Bdbu Bindeshri Par- 
shad, Bs.200 (two hundred) have been received as earnest money, 
through Lala Chhedi Lai and Mata Parshad Malwai. The 
balance, viz., Rs.9875 (nine thousand eight hundred and seventy- 
five), exclusive of costs, will be received in cash within fifteen 
days, and then I will execute the sale deed and get it registered. 
The purchaser will bear the costs on account of the stamp paper 
and the registration and mutation fees. I will have nothing to 
do with them. I will take the entire amount in cash. If the 
balance is not paid within fifteen days the earnest money will be 
forfeited, and the vendor will be at liberty to sell the Ilaka or 
not." 

On the 16th of October the following letter was written to 
the Appellant : " My dear Mahant Jairaimgir/' — after compli- 
ments — " I beg to say that you contracted with me to sell the 
zamindari of taluqa Dahha, pargana Kiwai, zilla Allahdhady for 
E8.10,075, and accepted Es.200 as earnest money. The draft of 
the sale deed is also ready. However, you make excuses in 
executing the sale deed. It is thirteen days since you were paid 
the earnest money. You have also sent to me the stamp, but 
nobody appears on your behalf to write and complete the sale 
deed. I have over and over again sent my man to you, but you 
have put the matter off from day to day. As I have some mis- 
givings in the matter, and I am ready to pay the money and 
have the sale deed executed by this writing, I request you to 
duly execute the said sale deed in accordance with the corrected 
draft, and accept the money from me as soon after the receipt of 
this as possible." It is stated in the statement of the pleader 
who was examined by the Subordinate Judge before the settle- 
ment of the issues that this notice was served on the 18th of 
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October, " and about three or four days after this, the aforesaid J. c. 
draft of the sale deed was sent to Madho Chanbayy Defendant's 1887 
gumashta at Mirzapur. The draft was not sent to the Defendant's b^btj 
gumashta within the term of fifteen days." It is stated after- ^i>e8hbi 
wards that there was some mistake as to that date, and it would «^- 
seem that the draft of the sale deed was sent three or four days Jairam Gib. 
before the 18th, probably on the 14th of October. As sent to 
the Defendant, it contained this clause : — " Should a stranger 
now or hereafter acquire any other title in the property sold, or 
any kind of flaw arise, I, the vendor, my heirs and assigns, shall 
in every way be responsible therefor. The vendee shall, at all 
events, be at liberty, if any such contingencies arise, to seek his 
relief in the Civil Court and realise his losses and damages from 
me, the vendor, from my person and property, and that of my 
heirs and assigns, together with interest and costs incurred in 
the Court ; and to this I will have no objection whatever," thus 
requiring the Defendant to give an absolute warranty of title to 
the property which was sold. The Defendant objected to this, 
and struck out this clause, and it would seem that he substituted 
for it a clause to th^ following effect : — " Should any kind of 
dispute arise, whether now or hereafter, on my part, or that of my 
heirs or assigns, in the property sold, I, the vendor, and my heirs 
will be responsible therefor," and the draft thus altered was 
returned to the Plaintiff. The Defendant appears to have 
thought that the Plaintiff was entitled to this, but their Lord- 
ships are not prepared to hold that such a contract of sale 
as this gave the purchaser a right to insist on any formal cove- 
nants such as the practice of English lawyers has attached to 
an English contract of sale if that is what was in the minds of 
the parties. 

The Plaintiff, the purchaser, was not satisfied with this. After 
the 18th of October there appears to have been some correspon- 
dence or negotiation between the parties with respect to the 
receipt of some outstanding rents, and it is said that a letter was 
written on the 30th of October, but that letter does not appear in 
the proceedings. The Plaintiff insisted upon having in the sale 
deed the agreement or covenant which had been inserted being 

an absolute warranty of title ; and on the 4th of December he 
Vol. XIV. P 
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J. C. brought his suit in the Court of the Subordinate Judge oiAlla-- 

1887 Jiahady in which, after stating the contract and the payment of the 

;^2^ earnest money, he alleged that " the Defendant did not perform 

BiNDESHRi ^\^Q aforesaid contract, and when the Plaintiff saw that the Defen- 

Parshad 

V. dant delayed in the complete execution of the deed in question, 

Jaibam Gib. li© requested the Defendant to have the deed completely executed 
and registered by means of a written and registered notice on the 
16th of October, 1882," and that he sent the draft on the 18th of 
October, 1882, which, as has been stated, was admitted to be a 
mistake. Then he said : ^^ the Plaintiff has all along shewed 
readiness to have the contract completely performed as far as he 
himself was concerned ; " and prayed that a judgment might be 
passed ordering the Defendant to execute and get registered a 
sale deed in favour of the Plaintiff in respect of the property 
claimed, by entering a guarantee of good valid title. 

Now there he distinctly claimed to have the contract performed 
by having this warranty of title ; and when he says that he was 
ready to have the contract completely performed, as far as he 
himself was concerned, it must be taken that he was ready to have 
it performed in that way. 

The case went for trial before the Subordinate Judge of Alia- 
hahad, and he, in his judgment, came to the conclusion that the 
time fixed for the payment of the balance of the purchase-money 
was material, and that the Plaintiff had not paid the purchase- 
money at the time fixed, and no valid excuse had been shewn for 
his not doing so, and consequently he was not entitled to have a 
decree, and he dismissed the suit. It then went by way of appeal 
to the High Court, and it is important to see what the Plaintiff 
insisted upon when he made his appeal to the High Court. In 
his memorandum of appeal, he said that he appealed because the 
Appellant had done all that lay in his power within the stipulated 
period to secure the due execution and completion of the sale 
contract which had been previously accepted in unqualified 
terms by the Defendant, the Eespondent ; because there is ample 
evidence to prove that the Appellant could not deposit with the 
Respondent the balance of the consideration money in conse- 
quence of the refusal of the latter to execute a proper conveyance 
with a warranty of good title," distinctly insisting then on his 
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right to have a warranty of good title ; and, " because apon the J. C. 
facts admitted by the RespoDdent himself, the (Plaintiff) Appel- 1SS7 
lant is entitled to an equitable decree for bis claim," namely, the babu 
claim for a deed with a warranty of good title. It has been sng- Bwdeshm 
gested that the Plaintiff was willing to take a decree upon the ". 
terms which it was said the Defendant admitted he was liable to jusxk Oir. 
perform, namely, to have a sale deed with a qualified coyenant ; 
but there is no eridence that at any time before this stage of the 
case the Plaintiff had in any way submitted or shewn his willing- 
ness to take any other sale deed than one with a warranty of 
title. The pleader was examined and there is no trace of any 
willingness to do this. 

When the case came before the High Court, it went into a 
consideration of some evidence, which in its opinion shewed that 
the agreement between the parties was different &om that which 
waa stated in the writing ; that all that the Defendant undertook 
to sell, and the Plaintiff contracted to buy, were the rights and 
interests of the Defendant, whatever they might be ; that it was 
known to them that the subject-matter of the agreement was the 
right and interest of certain persons, and that the vendor could 
not be expected to give any absolute warranty of title. Th 
Lordships have not gone into this evidence, and therefore expr 
no opinion as to the ground upon which the High Court resi 
their judgment. They came to the conclusion, upon the o 
evidence, that it waa not a proper case for a decree for speci 
performance. 

The question which has now to be considered, is, whether 1 
decree of the Subordinate Judge dismissing the suit ought 
stand ; and the position of the parties appears to be this : that 1 
Plaintiff has all along, until he saw that the judgment of t 
High Court was likely to be given against him, been insisti 
upon having the sale deed with the warranty of title ; and it 
admitted by his learned connsel at the bar that he had no ri^ 
to any such covenant. It has not been attempted to be she 
that he had. Thus be was insisting upon having that which 
had no right to have, and he delayed performing his part of 1 
agreement for the payment of the purchase-money on that accou 
Under such circumstances as these, it certainly is not a case 
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J. O. which it would be right for this Committee to advise Her Majesty 

1887 to make any decree for specific performance. 

Babu The cases to which their Lordships have been referred are very 

SZ' different from this. They are cases where apparently the plain- 

^' tiff has been willing to submit to have the agreement which 

Mahakt 

Jaibam Gib. was actually proved performed. Their Lordships will therefore 
humbly advise Her Majesty that the appeal should be dismissed^ 
and the decree of the High Court affirmed, and the Appellant 
will pay the costs of this appeal. 

Solicitors for Appellant : T. L, Wilson & Go, 
Solicitors for Eespondent : Pyke & Parrott 



^. c* EOBERT WATSON & CO Depbkdants ; 

if! AND 

SB. ^^^^ ^^^ MITTAR Plaintiff. 

* ON APPEAL FROM THE HIGH COUBT IN BENGAL. 

Guardian and Ward — Contract hy Guardian — Prestimption. 

Where a Hindu widow executed kabuliyats as "mother of 8. L, ilf., 
minor" : — 

Held, that she must be considered, in the absence of sufficient evidence 
to the contrary, as contracting as the mother and guardian of her infant 
son. It cannot be presumed that she was claiming the estate adversely to 
her son who was legally entitled ; the presumption would rather be that 
she acted in her lawful capacity. 

Appeal from a decree of the High Court (Sept. 12, 1884), 
which in part reversed a decree of the Subordinate Judge of 
Midnapore (May 12, 1882). 

The object of the Bespondent's suit was to establish his right 
to hold, at their original rents, two tenures, in two villages called 
KuUibadi and Gilabani, lying within the Defendants' putni estate, 
pergunnah Bogri, unaffected by certain decrees for enhancement 
of rent of the same, which the Appellants had during his, the 

* Present : — ^Lord Hobhousb, Sir Babnes Peacock, Sir Eichard Bagoallay, 
and Sir Richard Couch. 
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PlaintifTs nunority, obtained in respect of the said monzahs J. G. 
against the Plaintiffs mother, HaimaJbatiy and one Pearimoni 1887 
Dasiy and also unaffected by the kabuliyats for the enhanced ^^rrsoN& Go. 
rent subsequently given by the Plaintiff's mother. ^ShamLal 

And the Plaintiff also sought to set aside a summary decision Mitteb. 
of the Subordinate Judge, of the 18th of August, 1880, by which 
the Subordinate Judge had rejected a claim made by the Plaintiff 
under the Bengal Bent Act, VIII. of 1869, sect. 63, in the matter of 
the execution of decrees for rent oiKmlibadi and CHlahani obtained 
by the Appellants against Haimahatiy and held the tenure liable 
to pay the enhanced rent ; and the Plaintiff asked to recover back 
from the Defendants various sums, aggregating Es.7,800 1. 5., 
which the Plaintiff had on various dates deposited in Court in 
satisfaction of decrees obtained by the Appellants against Hairaor 
lati for the enhanced rent, and to prevent the sale of the tenures 
in execution of those rent decrees. 

The first Court held that, as to tjie moiety of the tenures which 
at the time of the passing of the decrees for enhancement had 
belonged to Pearimoni Basi, the Plaintiff was liable to pay the 
enhanced rent, but not so as to the other moiety then held by the 
Plaintiff's mother, Haimahati, inasmuch as the suit for enhance- 
ment was brought, and the decree obtained, in respect of this 
latter moiety, not against the Plaintiff, who was then an infant, 
personally, but against his mother who held that moiety at that 
time on behalf of her son and not of herself, and that therefore a 
decree against her personally did not bind her infant son as to 
that moiety, nor did the kabuliyats which she subsequently gave 
to the Defendants, and by which she agreed to pay the enhanced 
rents. 

And the Subordinate Judge held also that the Plaintiff was 
entitled to recover back the sum paid by him into Court, in satis- 
faction of the rent decrees against Haimabati, 

The High Court concurred with the first Court that the Plain- 
tiff was not bound by the decrees against his mother, as he was 
not a party to the suits for enhancement, nor by the kabuliyats 
given by her, and that as to the decree against Pearimoni Dasi, 
she was not bound thereby, nor was the Plaintiff who derived 
title from her, inasmuch as the rent of the tenures was whole 
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J. C. and undivided, and could not therefore be enhanced as to one 

1887 moiety. The High Court expressed no opinion as to the right of 

Watson & Co. *^® Plaintiff to recover back the moneys deposited by him in 

g ^ L Court, in the rent suits against Haimdbati, but simply dismissed 

MiTTER. the Appellants' appeal. 

Upon the question decided in this appeal, viz., whether the 
Plaintiff was bound by the kabuliyats which had been executed 
by his mother and guardian during his infancy for both mouzahs ; 
the material part of the High Court's judgment was as follows : — 

" In respect of the Defendants' appeal, in which it is contended 
that the Court ought to have held that Haimabati was the real 
tenant of the estate, even after her son's birth, and that all the 
transactions in which she was treated as the real tenant are 
binding on the Plaintiff, we have, with much regret, come to the 
conclusion that we cannot sustain that view. The Plaintiff having 
admittedly come into existence before the litigation commenced, 
ought undoubtedly to have been* made a party to the suits. And 
we find it impossible to say that he is bound by the result of that 
litigation. His mother, Haimabati, who was sued as tenant, had 
really no interest in the tenures after her son's birth. There is 
evidence to shew that the Defendants or their agents had know- 
ledge of the Plaintiff's birth, and therefore they must be held to 
have had abundant opportunity of bringing him on the record. 
Possibly in those days the necessity was not so fully recognised 
as it is now of making the real owner a party to the suit, even 
though he be an infant, and can only be represented through a 
guardian. But we are bound to apply the law as it is now 
understood, however hard to the individual the consequences 
may be. 

" It has been contended that the suit is barred by limitation 
because it was not brought within three years after the Plaintiff 
had arrived at majority. We think, however, that the lower Court 
has rightly disposed of this plea in holding that the suit is not 
barred. The suit was not brought to set aside anything done by 
the Plaintiff's guardians during his minority, for all that was 
done by them in the enhancement suits, and in the giving of the 
kabuliyats afterwards, was without any reference to his existence 
at ail. He was simply ignored. His suit was for a declaration. 
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and his immediate cause of action was the rejection of his claim j. q. 
in the execution proceedings.. We must, therefore, confirm the i887 
findings of the lower Court as to the Plaintiff not being bound ^^ts^^ q^^^ 
jby any of the transactions to which his mother, Haimahati, was a ^ ^• 

* ^ ^ ^ ^ ^ (Sham Lal 

party. But having come to this conclusion we also find it im- Mitteb. 
possible to hold with the lower Court that the Plaintiff is bound 
by the enhancement decrees because he purchased from Pearimoni. 
No doubt if Pearimoni was bound the Plaintiff was bound also. 

I 

But as matters stand, it appears that Pearimoni herself could not 
be bound by the decrees in question. The mouzahs constituted 
undivided tenures. A suit for enhancement could only be for the 
enhancement of the whole undivided rent, and a decree obtained, 
not against the true tenants of these tenures^ but against one true 
tenant as to one share and against a person who is not interested 
as to the other moiety could not, we think, be effectual. 

" As regards those tenures, Haimahati was nobody at all at the 
time the suits were brought, and Pearimoni represented a half 
share only. It seems to us, therefore, that the decrees obtained 
under these circumstances were of no force at all against Peari-- 
moni or against the Plaintiff, who claims through her. The 
inevitable result is that we must hold the Plaintiff to be free from 
liability either under the decrees of 1861, or the subsequent 
kabuliyats of 1865 and 1867, and maintain that for the present 
he is liable to pay only the previous rents of the mouzahs. 

" The appeal of the Defendants must therefore be dismissed, 
but under the circumstances without costs, and on the appeal of 
the Plaintiff we must declare that the Plaintiff is not liable at 
present to pay anything more than the rents existing before 
1861." 

Sir Horace Davey, Q.C., and Boyne, for the Appellants, con- 
tended that this judgment was wrong, and also that the judgment 
of the First Court was wrong so far as it declared that the moiety 
of the lands which the Plaintiff had inherited from his father was 
not liable to enhancement of rent, and that the Plaintiff was 
entitled to recover Es.7800 from the Appellants. As regards the 
entirety of the tenures, they were bound by the decrees which 
had been obtained by the Appellants against the tenants whose 
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J. 0. names were recorded in their serishta, and by the kabuliyats 

1887 subsequently given by Haimdbati. Saimabati was the mother 

Watbon&Oo. ft^^d guardian of the Plaintiff, and he is bound by all decrees 

8h ^' Lal ^^^^^®d against and kabuliyats given by her during his minority. 

MiTTEB. Peari Basi would also have been bound by the decrees had she 

retained her interest, and the Plaintiff is bound to pay in respect 

of her moiety the whole of the undivided rent which by the 

decrees was fixed upon the entire mouzah. Eeference was made 

to Bamchwnder Chucherhutty v. Brojonath Mozumdar (1) ; Stmoo^ 

mapersavd Panday v. Mvssamat Bahooee Mimraj Koonweree (2) ; 

Keg. V. of 1799, sect. 2, and the preamble. Act XL. of 1858, 

sect. 3, defined the guardian's power as to defending suits. 

Mayne, and C. W. Arathoon, for the Eespondent, contended that 
the estate was not bound by the decrees against SaimabcUi, She 
did not profess to act and was not supposed to be acting as her 
son's guardian in any of the dealings relating to the estate which, 
took place between her and the Appellants during her son's 
minority. There was no ambiguity in the kabuliyats which she 
executed, and no words which shewed that she was contracting as 
agent or guardian on behalf of others. See notes to Thomson 
V. Bavenport (3) ; Priestley v. Fernie (4). There is nothing but a 
personal liability in these kabuliyats, and an agent cannot bind 
both himself and his principal. He is either one or the other, 
and naimahati bound herself; and, except as guardian to her 
son, she was a mere stranger to the estate subsequent to his 
birth. Decrees against her and contracts by her did not therefore 
bind the estate. The Appellants, moreover, by their conduct were 
estopped from asserting that Haimabati represented the Eespon^ 
dent and therefore the estate. She obtained possession, was regis- 
tered and recognised by them as Gopinath*s heir and successor, 
and all their dealings with her were in her own right and not as 
representing the Eespondent. Eeference was made to Waghela 
Bajsanji v. Shekh Masludin and Others (5). 

The counsel for the Appellants were not called on to reply. 

(1) Ind. L. B. 4 Calc. 929. (3) 2 Sm. L. C. 8th Ed. p. 397. 

(2) 6 Moore's Ind. Ap. Ca. 393. (4) 3 H. & C. 977. 

(5) Ante, p. 89. 
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July 9. The judgment of their Lordships was delivered by J, 0. 

1887 



Sib Bichabd Couch : — 

Watson & Co. 

The Plaintiff in this suit and Eespondent in the appeal is a gg^^LAL 
tenant of two mouzahs, named EuUibadi and Oilahani, under the Mittbb. 
Defendants and Appellants, who are putnidars of pergunnah 
Bogri. The principal object of the suit was to obtain a declara- 
tion that the Plaintiff is not bound by two decrees for enhance- 
ment of the rent of those mouzahs obtained in January, 1861, 
against Srimati Haimahati and Srimati Peari Dasi, and by kabu- 
liyats given by Srimati Haimahati to the putnidars in January, 
1867. The Plaintiff also asked for a declaration that the 
mouzahs were not liable to have the rent enhanced, and that 
the Defendants might be required to refund to him the sum of 
Rs.7800 1. 5. gundahs, the amount paid by him to prevent the 
sale of the mouzahs, in execution of decrees obtained by the 
Defendants against Srimati Haim>dbati. It has been found by 
both the lower Courts that the mouzahs were liable to an enhanced 
rent, and so that question is no longer in dispute. • 

The mouzahs were originally held by Jaggut Mundal Saontal 
and Soonder Mundal Saontal, and by a succession of transfers 
they came into the possession of Kasinath Ghose. He on the 17th 
of September, 1850, sold one moiety of them to the Plaintiff's 
father, Gojpinath Hitter, and about the same time made a gift of 
the other moiety to his wife, Srimati Peari Dasi, Gopinath died 
in October, 1858, leaving his widow Haimahati, who on the 10th 
of May, 1859, gave birth to the Plaintiff. On the death of (ropi- 
nath, Haimahati appears to have entered into possession of his 
estate, and to have been recognised by the Defendants as tenant. 
On the 16th of May, 1859, immediately after the birth of the 
Plaintiff, the Defendants caused notices of enhancement to be 
served upon Haimahati Dasi and Peari Dasi, and on the 17th of 
June, 1859, they instituted two suits against them for enhance- 
ment of rent, one as to each mouzah. On the 18th of November, 
1860, whilst the suits were pending, Peari Dasi sold her moiety 
to Haimahati, who is described in the deed of sale as " mother and 
guardian of Sham Lai Mitter, minor," and it is apparent from the 
deed that the purchase was made on his behalf. No change, 
however, was made in the suits. 
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J Q On the 26th of January, 1861, the Defendants obtained a 

1887 decree in each suit against Haimalati Dasi and Peari JDad de- 
^ "^^ daring that they had the right of enhancement, but the rate of 
V. enhancement was to be determined after local investigation. 
MiTTER. This was made, and by an order dated the 25th of June, 1861, 
the rent of KuilibaM was fixed at Es.529. 14. 14 gundahs, and 
of Gilabani at Es.675. 2. 13. 2 cowries. Soon after this, on the 
26th of September, 1861, a compromise was made between the 
Defendants and Haimabati for payment by instalments of what 
was due on account of Gilabani, In 1865 the Defendants appear 
to have caused a re-survey to be made of the mouzahs, and 
Haimabati on the 3rd of September, 1865, executed two dowl 
settlements of land and jumma, one of each mouzah. In these 
the rents fixed by the decrees are stated, and also a rent for other 
lands which had apparently come under cultivation, or for which 
rent might be claimed. The additional rent was Es.270. 3. 0. for 
Gilabani and Es.ll4. 8. 0. for Kvdlibadi, These documents are both 
signed " Haimabati Bad, mother of Sham Lai Mitter, minor." 
On the 28th of January, 1867, Haimabati executed two kabu- 
liyats, one for each mouzah, signed in the same way as the dowls 
in which the rent fixed by the decree for enhancement is stated, 
and also the additional rent named in the dowl, together with a 
small sum for other land, and she agrees to pay the rent by in- 
stalments, year by year. Probably there was some land which 
had become subject to pay rent since the dowls were executed. 

The Plaintiff attained his majority on the 10th of May, 1877. 
On the 16th of July, 1877, he deposited in Court Es.35. 1. 15. 
gundahs for rent of Gilabani, the Defendants having refused to 
take it, and on the 19th of January, 1878, the Defendants pre- 
sented a petition, in which they stated that the name of Sham 
Lai Mitter was not registered in their serishta, and he was not a 
tenant of Gilabani mouzah ; that Haimabati Dasi held under them 
3579 bighas 17 cottahs 8 chittacks of land in Gilabani mouzah 
on an annual rental of Es.946. 13. 13. 2 cowries, and the name 
of Haimdbati was registered in their serishta, and therefore they 
were not bound to take the money in deposit. About this time 
they appear to have brought suits against Haimabati for arrears 
of rent. They are numbered 2 and 3 of 1878, but the date of the 
filing of the plaints does not appear in the record of proceedings. 
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The judgment in each was given on the 2nd of December, 1878, J.C. 
and it states that the defence of HaimdbcUi was that she executed 1887 
the kabuliyat upon which the suit was based, not in her personal watson&Oo. 
capacity, but as guardian of her then minor son. Sham Lai shamLal 
Hitter, and, as he had become a major, the suit ought to be insti- Mittkb. 
tuted against him, and not against her. An issue was settled on 
this aUegation, and the Subordinate Judge, adopting the trans, 
lation of her signature which has been given, held that the words 
used in the kabuliyats did not themselves convey the meaning 
contended for by the Defendant, viz., that Haimahati executed 
the instrument as guardian of her minor son, and made a decree 
in both suits for the amount claimed. 

The Defendants proceeded to execute the decrees, and the 
mouzahs having been attached, the Plaintiff made a claim under 
sect. 63 of Act VIII. of 1869, which was rejected by the Subordi- 
nate Judge on the ground that the claimant's name was not 
registered in the serishta of the Defendants, the Judge saying 
that he "ought to bring a suit in the usual way to find out 
whether he was bound to pay the former rent, and whether the 
payment of the enhanced rent of the jote was binding on him." 
The 10th of January, 1881, was fixed for the sale, and on that 
day the Plaintiff paid into Court the whole amoui^t due under 
the decrees, whereupon it was ordered that the sale be stayed. 
The present suit was instituted on the 11th of February, 1881, 
the sums so paid being what is sought to be refunded. The sub- 
stantial question in the suit is whether the Plaintiff i^ bound by 
the decrees for enhancement obtained against Haimahati and 
Peari, or by the kabuliyats. It was admitted by the learned 
counsel for the Appellants that he is not bound by the decree as 
against Haimabati, but they contended that he is bound by it as 
against Peari, having purchased her moiety during the suit, and 
that it made him liable to pay the whole of the enhanced rent. 
Upon this question the lower Courts have differed. The learned, 
counsel relied upon the kabuliyats as . being executed by the 
Plaintiff's mother, who was his natural guardian, upon the absence 
of any suggestion that the enhanjcement of rent was otherwise 
than proper. At the close of the argument for the Appellants 
their Lordships intimated to Mr. Mayne, who appeared for the 



186 INDIAN APPEALS. [L. R. 

J. 0. Eespondent, their wish that they should first hedr his argument 
3887 upon the effect of the kabuliyats. Having done that they have 
Watson & Co. <^ome to a conclusion which makes it unnecessary to hear any 
ShJlal farther argument. 

MiTTBB. The addition to SaimahcU'Ts name of the words ** mother of 
Sham Lai Mitter, minor," must, in their Lordships' opinion, be 
considered as meaning that she was contracting as the mother 
and guardian of her infant son. Undoubtedly, the statement of 
the Appellants in their petition of the 19th of January, 1878, 
and their suing Haimabati after the Plaintiff's coming of age for 
rent due partly before and partly after that time, are weighty 
evidence against their present contention, but the evidence 
amounts only to admissions by them that Haimaiati was the 
tenant, and no fact is proved which would make the admissions 
conclusive against them. The evidence of the dowls and kabu- 
liyats has to be considered, and their Lordships think that out- 
weighs the admissions. It is to be observed that this evidence 
is treated rather b'ghtly by both the lower Courts. The Sub- 
ordinate Judge does not notice the addition to the signature, and 
says, " these kabuliyats were executed by the Plaintiff's mother 
not as his guardian but for herself. They canhot therefore bind 
the Plaintiff. It has been held in previous rent suits based upon 
these kabuliyats, that the Plaintiff's mother granted them in her 
personal capacity, and was liable for rent." The judgment of 
the High Court in the statement of facts merely says, " Subse- 
quently, in 1865 and 1867, Haimabati, not professedly as guardian 
of the Plaintiff but in her own name, gave kabuliyats to the 
putnidars." 

It cannot be presumed that Haimabaii claimed the estate ad- 
versely to her son and the substance of the case is that the estate 
being under her management as his natural guardian, and the 
Appellants being able to sue for an enhancement of the rent, she 
came to what appeared to be and she was advised was a proper 
arrangement with them. If there were any doubt as to the 
capacity in which she acted it should be presumed that she did 
so in her lawful capacity. As the other questions in the appeal 
have not been argued on behalf of the Eespondents, their Lord- 
ships give no opinion on them. They will humbly advise Her 
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Majesty that the decrees of both the lower Courts should be J. C. 
reversed, and a decree be made dismissing the suit, with costs in 1887 
both those Courts. The Bespondent will pay the costs of this WATsoN&Ca 
appeal. 



Solicitors for Appellants : Freshfields & Williams. 
Solicitors for the Respondent : 37. L. Wilson & Co. 
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8ham Lal 

MiTTEB. 



DOULUT EAM Plaintiff; J.c* 



AND ^^^ 

MEHR OHAND and Othebs Defendants. «^«%i9. 

ON APPEAL FROM THE CHIEF COURT OF THE PUNJAUB. 

Execution Sale — Bights of Purchasers — Mortgage hy Managing Member of a 

Hindu Joint Family. 

The Plaintiff being mortgagee execution creditor and purchaser at an 
execution sale of the mortgaged property sued the Defendants for a declara- 
tion that his purchase included their shares of the mortgaged property 
and was not limited to the shares of the mortgagors, who as managing 
members of the joint family to which the Defendants belonged, and of the 
joint business in which they were interested, had purported to mortgage 
the interest of the entire family. 

The Defendants refused to join issue upon the facts alleged by the 
Plaintiff shewing that the mortgage validly bound the ancestral estate and 
business, but pleaded that they were no parties to either the mortgage or 
the mortgage suit, and that therefore the decree and execution sale, both 
of which purported to affect the whole estate to which they related, did 
not affect their interests : — 

Eddy that this contention failed, that the case should not be re^nanded, 
and that the sale passed the whole estate to which it related. 

Appeal from a decree of the Chief Court (April 4, 1883) 
affirming a decree ot.the Commissioner of the Delhi Diyision 
(March 28, 1881), which affirmed a decree (July 22, 1880) of the 
Judicial Assistant Commissioner of Delhi dismissing the Appel- 
lant's suit with costs. The Eespondents were members of a joint 
and undiyided family belonging to the sect of the Jains, but 
subject to the Mitakshara law. 

* Present ;— Loed Hobhousb, Sib Babnes Pbaoock, Sib James Haknen, and 
Sib Richabd Couch. 
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J- C» The proceedings in the suit and the facts of the case are suffi- 

1887 ciently stated in the judgment of their Lordships. 
DouLUT Bak The Judges of the Chief Court held or assumed that the mort- 
MjiHB Ohand. gftg® w^ necessarily entered into in order to pay the debts of the 
"~" ancestral business ; that the Defendants were managers thereof ; 
that the business belonged to the joint family of which the De- 
fendants, who were minors at the time of the mortgage, were 
members ; that therefore there was a valid mortgage of the entire 
mortgaged property, including the shares of the Defendants 
therein, and that the sale was of the entire property. But they 
held that the Lower Court was right in deciding that the suit on 
the mortgage in which execution issued was not so framed as to 
entitle the Appellant to a decree which would bind the interests 
of all the members of the family, and that the Eespondents were 
not so represented in that suit as to be bound by that decree. 
They further held that the Appellant was not entitled to prove 
aliunde that the estate of the Eespondents was in any way repre- 
sented in the proceedings. In coming to these conclusions they 
principally relied upon the fact that it was not the father of the 
Eespondents that had executed the mortgage as managing mem- 
ber, but their uncle and their brother. 

They referred to the case of Oanesh Pandey v. Dabi Dyal (1), in 
which it was held that " a decree must be taken to be limited 
strictly as operating against the persons named in it and that 
only under certain special circumstances, where it is evident on 
the face of the proceedings that the person named in the decree 
must necessarily have been sued in a representative character, 
the Court may treat the decree as if the person represented had 
been named in it. It follows that a purchaser at an execution 
sale can ordinarily get no greater rights than the rights of the 
. person named as the debtor in the decree, under which the sale 
is held. But there are some peculiar '^ases, arising from the 
constitution of a joint Hindu family governed by the Mitak- 
shara, in which the effect of an execution sale has been some- 
what extended .... on the ground that the members of the 
family, other than the judgment debtor, contesting a sale under 
a decree, when shewn to be bound to pay the debt, are in equity 

(1) 5 Calc. L. R. 36. 
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not entitled to relief against a bond fide purchaser without notice " J. c. 
(p. 38). In that case the decree-holder had purchased in execu- 1887 
tion of his own decree upon the mortgage bond, and it was held doulutBam 
that he could "not claim to be in the position of a third person mehbChanix 
purchasing lona fide without notice." " If it was his intention — ■ 
to charge .... all the members of the family .... he was 
bound to frame his suit properly ; and he, at least, must have 
known that it was not so framed." 

The conclusion at which the Pwnjavh Chief Court arrived was 
as follows : — 

" The general rule is correctly stated in the extract already 
given from the case of Oanesh Fandey v. Bcihi Dyal (1), in which 
both Madan ThaJcur^s Case (2) and that of SwrajBansi Koer v. Sheo 
Parshad Singh (3), were referred to ; and the exception which 
has been made when the decree has been properly obtained 
against the father of a joint Hindu family, under the Mitakshara 
law, acting as manager of that family, on a mortgage executed 
by him during the minority of his sons, or with the consent 
express or implied, of his adult sons, should not, I think, be ex- 
tended to cases where the mortgagor was not the father, and the 
mortgagee, knowing that there are other members of the family, 
sues the mortgagor alone, and afterwards purchases the property 
at a sale in execution of his own decree. Such a mortgagee has 
not framed his suit so as to make all the co-sharers in the mort- 
gaged property parties to it, and cannot claim to be in the posi- 
tion of a hcmafide purchaser without notice." 

They also said that they had assumed that there was necessity 
for the mortgage, but that did not relieve the mortgagee from 
the necessity, where he seeks to enforce the charge upon the 
property, of making all the co-sharers, who are all entitled to an 
opportunity of redeeming the mortgage, parties to the suit. 

• 

Oraham, Q.C., and Branson, for the Appellant, contended that 
the Chief Court ought to have held that the Appellant had by 
his purchase at the execution sale acquired a title to the whole 

(1) 5 Calo. L. R. 36. L. R. 5 Calc. 148 ; S. C. nom, Bamsahai 

(2) Law Rep. 1 Ind. Ap. 321. v. Sheo Parshad Singh, 4 Calc. L. R. 

(3) Law Rep. 6 Ind. Ap. 88 ; Ind. 226. 
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« 

J. C. mortgaged property, including the shares of the Eespondents. 

1887 The Appellant had alleged and oflTered to prove all the circum- 
DouLUT Bah Stances necessary to shew that the mortgage was what it pur- 
Mehb CHAim. P^^^*^ to be, a valid and binding mortgage of the entire property 

comprised therein. The Eespondents had practically not dis- 
puted that allegation, but had rested their defence on the ground 
that they were not personally parties to the mortgage, the mort- 
gage suit, and the decree, and that therefore the sale was ineflTec- 
tual to pass their shares and interest. It was contended that 
their being personally parties was unnecessary, inasmuch as they 
were parties through their managing members, who were legally 
authorized to bind them. Beference was made to Hv/nooman- 
persavd Panday v. Mussumat Bahooe Mwtraj Eoohweree (1) ; Bha- 
ishanJcar Narlheram v. Harivallabh (2) ; Deendyal Lai v. Jugdeep 
Narain Singh (3) ; Pettaohi Chettiar v. Sangili Veera Pandia Chinna- 
thanibiar (4) ; Mussamut Nanomi Bahuadn <md Others v. Modtm 
Mohun(5) ; BissessurLall Sahoo v. Maharajah Luehmessv/r Singh (6) ; 
Ramphid Singh and Others v. Deg Narain Singh and Another (7) ; 
Umbica Prasad Tewary and Others v. Bam Sahay Lall (8) ; Swraj 
Bimsi Eoer v. Sheo Proshad Singh (9). 

G. W. Arathoon, for the Bespondent, contended that only the 
interest of the judgment debtor passed by the execution sale. 
Whatever may have been the nature of the debt, the Appellant 
could not by his purchase have acquired more than the interest 
of the debtor, whose right and interest alone were affected by 
the mortgage deed, the suit, the decree, and the sale. The 
co-sharers were not parties to the mortgage deed, and if the 
mortgagee sought to enforce the mortgage against them he 
should have made them parties to the suit, and so have given 
them an opportunity to redeem. That is especially so when the 
decree-holder intends himself to become the purchaser. If he 
intended to buy, he was especially bound to piake it clear that 
the decree bound the mortgagors, as representing the family, and 

(1) 6 Moore's Ind. Ap. Ca. 393. (5) Law Bep. 13 Ind. Ap. 1. 

(2) 1 Bombay H. C. B. 2Q. (6) Law Bep. 6 Ind. Ap. 233. 

(3) Law Bep. 4 Ind. Ap. 247. (7) Ind. L. B. 8 Calc. 517. 

(4) Ante, p. 84. (8) Ibid. 898. 

(9) Law Bep. 6 Ind. Ap. 88. 
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therefore the whole estate, and oaght not, hj omitting the co- J- 0. 
sharers irom the suit, to give intending parobaseis to andeistand 1887 
that only the interest of the jadgmeot debtor was being sold. Dom-rr Kah 

The counsel for the Appellants were not called on to reply. 

The judgment of their Lordships was delivered by 
Sib Babhes Peacock : — 

This is an appeal from the decision of the Chief Conrt of the 
Pwijaub in a suit hrooght hy Dofdut Bam gainst JfeAr Ghand • 

and others, in order to have it declared that mider a porchase 
which he had made under an execution, he acquired not only 
a 10-annas share, but also the other 6-anna8 shares which the 
Defendants dispute, and also to recover possession of those S-annas 
shares. Id tiis plaint he says "that on the 11th of January, 
1871, Jitean Mai and Baton Ghand mortgaged the property to 
Plaintiff for Bs.20,000, under the necessity of paying a debt dne 
to the firm known as Nanak Chand, 8arap Chand, of which 
Defendants are also the proprietors," There seems to be a mis- 
take in stating that the debt was due to the firm instead of a 
debt by the firm. He then states " tiiat on the 11th of No- 
vember, 1878, Plaintiff brought a suit by virtue of the mortgage 
deed and obtained a decree against Jiwan Mai and Lai Ghand, 
son of BiOtam, Ghand. That in execution of the aforesaid decree, 
Plaintiff purchased the said property for Bb.44,100 at an auction 
sale ; but when he wanted to take possession. Defendants, who 
were minors at the timo of the mortgage, set up an objection, 
and on the 23rd of July, 1879, prevented Plaintiff from taking 
possession of sii out of sixteen annas of the property, the value 
of which is Rs.16,537'8. Then the Plaintiff prayed for a decla- 
ration to the effect that the share of the property regarding 
which the Defendants set up the objection, was held in mortgage 
by Plaintiff in a lawful muiner ; and that the Plaintiff ptirchased 
the same in execution of the decree." 

Now the circumstances of the case are these : — By a mor%i 
executed by Baian Chand and Jiwan Mai, the property in qt 
tion, with some other property, was mortgaged to the Plaini 
In their mortgage the two mortgagors, who were members o 

Vol. XIV. Q 
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J. G. joint family including the present Defendants, stated that they 

1887 held ancestral possession of the property, that it was purchased 

DouLUT Kam fti^d built by them, and that they owned it to the exclusion of 

Mkhb Chakd ®^®^^^® ®l8e. Then, having stated that the old title deeds were 

destroyed during the Mutiny, they proceeded : — " In these days 

we have pledged and given in mortgage this property, with all 
its rights, internal and external, to 8eth Bvlut Bam, son of Lala 
Nanu Ram*^ — that is the Plaintiff — " proprietor of the firm known 
as Ihdut Bam and ,8ri Bam, bankers." Then they say, in con- 
sideration of Bs.20,000 Queen's coin, ^^ under the necessity of 
paying a debt due to " — it is there also said " due to," but it 
should be " due by " — " the firm known as Nanah Chand, Sarup 
Chandy the proprietors of which are the two of us (promisors) 
mortgagors (viz. Batan Chand, son of Na/naJc Chand, and Jiwan 
Mai, son of Sarup Chand) and also Mehr Chand," and the other 
Defendants. Then th^y say : " We have given up possession of 
the mortgaged property in question, and given it into the posses- 
sion of the mortgagee, after the execution of a separate lease, 
containing our pr6mise in regard to the interest. Our agreement 
is that we will pay the interest month by month, and the prin- 
cipal sum in a period of three years." 

It appears to their Lordships that although the mortgagors 
stated that they were the sole proprietors, the statement that 
they were in ancestral possession shewed that they intended to 
mortgage the whole of what they held as ancestral property, and 
that the mortgage passed the whole 16 annas of the property 
which they professed to mortgage, and they mortgaged it, stating 
that they did so for the purpose of paying the debt due from 
their firm. The Defendants stated that they were not members 
of that firm, and they relied upon that fact. They did not state 
that no debt was due from the firm, but merely that they were 
not members of it. If they had intended to say that the mort- 
gage being executed by the managers of the joint family was 
executed by them for their own private purposes, and not for 
such as would benefit the whole joint family, they ought to have 
said so, and they would have said so. But instead of saying 
there was no necessity for the mortgage, they say it was a mort- 
gage for a debt of a firm of which they were not members. 
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Then there was a second mortgage afterwards executed to J. 0. 
which the Defendants were parties, in which it was stated that 1887 
"whereas the whole of our property, consisting of shops and doulutBam 
houses situated in the city of Belhi^ being ancestral property j^j^^ q^^^ 
belonging to our common ancestor Nanak Ghand, is already — • 
mortgaged to LcUa JDovlut Bam and Sri Baniy bankers of DelhV* 
To some extent that might be evidence against the Defendants, 
that the first mortgage was binding upon them, and that it in- 
cluded the whole 16 annas, but their Lordships do not think it 
necessary to place any great reliance upon it. 

Now the mortgage having been executed and the debt not 
being paid, the mortgagee brought an action not against the 
whole joint family, but against the two members of the joint 
family who were managers of it, and who had executed the mort- 
gage. The plaint in that suit is not set out in the record before 
their Lordships, but it has been brought before them during the 
course of the argument, it having been sent up under the seal of 
the Court in another appeal, and consequently their Lordships 
cannot hesitate to accept it as being a correct copy of the plaint 
in the suit which was instituted by the mortgagee against the 
two mortgagors under that mortgage. In that plaint the mort- 
gagee claims not only to recover against the mortgagors the 
amount of the mortgage debt and interest, but asks that he may 
have execution and be satisfied out of the mortgaged property. 
He obtained a decree in that suit, and issued an execution^ and 
applied for an attachment of the property. Unfortunately the 
application for execution of the decree, like the decree itself, is 
not before their Lordships in this record, but they have it in a 
manner similar to that in which they have the plaint, and from 
that application it appears that the mortgagee asked to execute 
his judgment, not by seizing the right, title, and interest of the 
two mortgagors under the execution, but that he might be satis- 
fied by seizing and selling that portion of the mortgaged property 
which was the subject of the suit, and if anything further remained 
due, that he might levy it upon the separate property of the two 
Defendants. That application was granted, and their Lordships 
find, by the certificate of sale, that the whole property was sold. 
It should be stated that the Plaintiff in this suit was not only 

Q 2 
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J. C. the mortgagee of the property and the Plaintiff in the suit upon 

1887 the mortgage, bat he himself purchased, as he had a right to do, 

DoulutBam th© property under the execution. The certificate of sale says : 

MiEHB 0HA2SD " ^^ ^ horoby certified that on the 27th of March, 1879, by means 

of a sale by public auction, Lala Dordut Bam, proprietor of the 

firm of B(mlut Bam and Sri Bam, was declared to be the pur- 
chaser of six houses and nine shops immediately adjoining one 
another, situated in the Suhhanand Lane, and the Jozri Bazar, 
the property of the judgment debtors, for the sum of Rs.44,100, 
in execution of a decree in this case, and that the said auction 
sale was formally sanctioned by the Court." It was contended 
on the part of the Defendants, that although the Plaintiff pur- 
chased the property under execution, he was not entitled to the 
6-annas shares that belonged to the Defendants, inasmuch as 
they had not been made parties to the suit upon the mort- 
gage deed, and the learned Judges in the Courts below seem to 
have acted upon the principle, that inasmuch as that suit was 
brought against the two mortgagors alone, and not against the 
Defendants, all that could be sold, and all that was sold, in exe- 
cution of the decree, was the right, title, and interest of the two 
mortgagors, namely, their shares in the property, excluding the 
6-annas shares which belonged to the Defendants. 

It appears to their Lordships that the decree cannot stand. 
The senior Judge of the Chief Court, Mr. BarHey, says : ** For 
the purposes of this appeal it may be assumed, though there is no 
finding on this point by the Courts below, that the mortgagors 
were the managers of an ancestral business belonging to a family 
of which the Defendants, who were minors when the mortgage 
was effected, were members, and that the mortgage was neces- 
sarily entered into, in order to pay the debts of that business. If 
this were so, the mortgage would be a valid mortgage of the 
entire property, including the rights of the Defendants, though 
it was erroneously stated that the mortgagors were the sole 
owners, and had no co-sharers. It may also be assumed that the 
property brought to sale was the mortgaged property, and not 
merely the rights of the judgment debtors therein." Their 
Lordships think that the learned Judge was correct in making 
those assumptions. It appears from the record that the Plain- 
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tiff pioposed to prove those facts, but the Defendants rested J. G. 
their defence upon the ground that they had not been made 1887 
parties to the suit, and consequently that their share in the pro- doulutBam 
perty had not been sold, and conld not be sold under the execu- m,hb Chawd. 
tion. The Plaintiff's counsel stated: "We propose to call — 
eyidence to prove (1) that the Defendants were a joint Hindu 
family with Jiwan Mai and Lai Chand " — ^those were the two 
mortgagors — '* and that the two last-named were the managers of 
this firm of Defendants. The transactions were carried out in 
the name of ' NanaJc Chamd^ * Sarup Chwndf " — ^the name of the 
banking firm. Then " (2) the rents of this property were credited 
in the books of this firm. The expenses of this family were 
debited in their books ; (3) the money we advanced on the mort- 
gage was expended in paying debts, &c., of the joint Hindu 
fsunily ; for his family had dealings with Kesri Chand Balmokand 
when we brought our suit on the mortgage. The Defendants 
joined with the managers, Jiwan Mai and Lai Ohandy and mort- 
gaged the equity of redemption of the whole property to Kesri 
Chand Balmokand^ reciting in that deed that the property was 
already in mortgage to us." That is the second mortgage, to 
which allusion has already been made, and upon which their 
Lordships have not placed much reliance. Then " (5) after we 
attached the property, Jiwan Mdl, in virtue of a certificate under 
sect. 805, tried to sell the whole property per Ganga Pershady 
auctioneer. The property was twice put up for auction after 
being advertised, and the Defendants took no steps to make any 
objections. These sales fell through. (6) Subsequently at the 
sale in execution of decree, Kesri Chamd Balmokand bid us up to 
Bs.44,000, and we eventually purchased for Bs.44,000." That is 
the Plaintiff's purchase at that sale. Then in another part of 
the record it appears that they also proposed to prove that after 
the sale had taken place, the Defendants received a portion of 
the purchase-money, which was more than sufficient to pay off 
the mortgage, but the Defendants objected, and refused to allow 
the Plaintiff to go into evidence of those facts. Again, Jirwam, 
Mai, in his evidence, stated that the business was managed 
by BaMan and himself ; that it was an ancestral business ; that 
there had been no partition ; and that the debt for which the 
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J. 0. mortgage was executed was due from the busiuess in which the 

1887 Defendants had a beneficial interest. 
DouiiutEam Under those circumstances their Lordships think that the 
Mbhb Chand. ^®*"^®^ Judge of the Chief Court was perfectly justified in making 

the assumptions which he did make, but that he was in error in 

deciding as he did the question upon the point upon which the 
Defendants have made their stand, namely, that as they had not 
been made parties to the action their shares in the property had 
not been sold. 

It appears from the cases that have been cited that notwith- 
standing the Defendants were not made parties to the suit, still 
as the suit was brought on the mortgage to recover the mortgaged 
property, and the FlaintijQT in the suit obtained a decree, and 
executed that decree by seizing the mortgaged property, the 
question would be whether the mortgage included the interest of 
all parties, or only the right, title, and interest of the two parties 
who were made Defendants. In the case cited from volume 5 of 
the Indian Law Beports, Mr. Justice Pontifex in giving his deci- 
sion says, at page 852 : *^ It has been decided that if the managing 
member of a family, the other members of which are at the time 
minors, having authority (the touchstone Of which is necessity) 
mortgages the whole 16 annas of the ancestral property, then, 
in a suit by the mortgagee, the sale under the decree would pass 
the whole 16 annas of the mortgaged property, although the 
mortgagor alone was made Defendant ; and the reason for such 
decision probably is that the 16 annas having been validly 
mortgaged to the mortgagee, and his remedy being foreclosure 
or sale, the decree of the Court would affect what was in the 
parties before it, namely, the mortgagee's right validly acquired 
to have the whole 16 annas sold." 

The present case was first heard before the Assistant Judicial 
Commissioner, who held the same opinion as that at which the 
Chief Court arrived. Then it was appealed to the Commissioner, 
and he came to the same conclusion : but at the time of these 
decisions the Courts certainly had not before them a recent 
decision which is reported in the 18th volume of the Indian Law 
BeportS; page 1. There, their Lordships, after very full con- 
sideration of the whole case, said : " Their Lordships do not think 
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that the authority of DeendyoTs case bound the Court to hold that j. 0. 
nothing but GirdharTs coparcenary interest passed by the sale. iggy 
If his debt was of a nature to support a sale of the entirety, he j^ "^^n 
might legally have sold it without suit, or the creditor might ^^ 

legally procure a sale of it by suit. All the sons can claim is 

that, not being parties to the sale or execution proceedings, they 
ought not to be barred from trying the fact or the nature of the 
debt in a suit of their own. Assuming they have such a right it 
will avail them nothing unless they can prove that the debt was 
not such as to justify the sale." 

When the Plaintiff applied to be let into possession under 
the certificate of sale, the Defendants objected. He thereupon 
brought this suit, and the Defendants had the opportunity of 
trying whether the mortgage was a valid mortgage which bound 
the ancestral property. The Plaintiff proposed to prove all the 
facts that were necessary to make the mortgage valid and binding 
upon them. The Defendants had the opportunity of trying that 
question, but they did not wish to try it. They made their stand 
upon the ground that they had not been made parties to the suit, 
and that the two mortgagors alone had been sued. But that 
ground falls from under them. Then when they stood upon 
that ground, and objected to have the evidence gone into at the 
proper time for going into it, can they now ask their Lordships 
to remit the case? Their Lordships at first had some little 
doubt as to whether the case ought not to be remanded; but 
considering the evidence of Jiwan Mai, and that the Plaintiffs 
offered to go into the whole of the evidence, and to prove that a 
portion of the purchase-money was paid over and received by the 
Defendants, and that the Defendants refused to meet the case 
upon that ground, their Lordships have come to the conclusion 
that the case ought not to be remanded, and that the decision of 
the Chief Court must be reversed, as also the decree of the First 
Court and that of the Commissioner. 

It is therefore necessary that the decree be made which the 
Chief Court ought to have made, and their Lordships will there- 
fore humbly advise Her Majesty that the decrees of all the Courts 
below be reversed, and that it be decreed that the Plaintiff is 
entitled to the 6-annas share for which he sues, and that he 
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J G. is entitled to recover possession thereof, and farther that the 
1887 Bespondents do pay the costs in all the Lower Courts. 
DouLUT Bam ^^^ Bespondents must pay the costs of this appeal. 

V. 

MbhbChand. Solicitors for Appellant : WatMm dt LaMey. 

Solicitors for Eespondent : T. L. Wilson dt Co. 
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ACCOTJKTS OF PBOCEEDS OF FAHILT JOINT 

ESTATE : iS66 Limitation. 1. 

ACCUMITLATION BY WIDOW : See Hindu Law. 
1. 

AOT XZ. OF 1883, b. 10.] A right of appeal from 
the decision of a Judge must be given by statute 
or an equivalent authority. — Act XX. of 1863 
having vested in the District Judge a discrefionary 
authority under certain circumstances to fill up a 
vacancy in the committee of a pagoda : — Held^ 
that neither sect. 10 of Act XX. nor sect. 540 of 
Act X. of 1877 gave a right of appeal from the 
exercise of such authority. — The question of the 
High Court's jurisdiction not having been raised 
before that Oourt: — Held, that the right to raise 
it had not been waived. There was inherent in- 
competency in the High Court to deal with the 
question before it ; and consent could not confer 
on the High Court a jurisdiction which it never 
possessed. — Ledgard v. Bull (Law Rep. 13 Ind. 
Ap. 134) followed. Meenakshi Natdoo v. Sub- 

BAMANUA SaOTRI - - - - 160 

ACT I. OF 1877, b. 31.] Suit for reforming or 
altering a deed of mortgage dismissed, there 
being no reason to suppose that there was any 
fraud or deceit on the part of the Defendants, or 
that there was any mutual mistake of the parties 
as to the amount which was stated as the sum for 
which the security was given. Mussamat Amanat 

BiBI V, LUCHMAN PeRSHAD AND NaBOTAM DaSS 

[18 

2. Where a purchaser delayed payment 

of the purchase-money of immoveable estate, 
insisting upon the insertion in the conveyance 
of an absolute warranty of title by the vendor 
to the property sold: — Hetd^ that as a right to 
such covenant was not shewn, his delay of pay- 
ment was not excused, and there was no case for 
decreeing specific performance. Babu Bindeshri 
Pabshad V, Mahant Jaibam Gib - - 178 

ACT X. OF 1877, b. 640 : See Act XX. op 1863. 

ACT XV. OF 1877, Arts. 132, 140 : See Limita- 

tion. 
Art 91 : See Limitation. 

ADHISSION : See Limitation. 

ADOPTION AFTEE ESTATE HAS VESTED IN 
SON'S WIDOW : See Hindu Law. 2. 

AHMEDABAD TALUKDAB ACT (VI. OF 1862), 
8. 12 : See Guabdian and Wabd. 

BENAMI TBANSACTION.] Case in which it 
was held that an alleged benami transfer operated 
Vol. XIV.— Ind. Ap. 



BENAKI TEANSACTIOK— con^inu6(I. 

as a valid conveyance ; in the absence of sufficient 
evidence to tlie contrary. — A wajib-ul-arz ought 
not to be entered on the record as a mere expres- 
sion of the views of the proprietor of an estate ; 
it should be entered as an official record of local 
customs. Uman Pabshad v. Gandabp Singh 127 

BENGAL BEGTJLATION VIII. OF 1819, B. 8, 
para. 2.] Held, that under Hegulation VIII. of 
1819, sect. 8, para. 2, it is necessary for a sale 
thereunder that not merely the notice therein 
referred to should be stuck up at the Collector's 
and zemindar's kucherees, but that it must also 
be published in the required manner at the 
kucheree on the land of tiie defaulter, meaning 
on the land which it is sought to sell under the 
Begulation, or if he has no kucheree, then at the 
principal town or village on the said land. — 
Service on the defaulter personally is not suffi- 
cient. Mahabani op Bubdwan V, Mdbtunjoy 
Singh -----.-. 80 

CHABGE ON SPECIFIC IMMOVEABLE PRO- 
PEBTY : See Limitation. 

COMMITTEE OF PAGODA: See Act XX. of 
1863. 

CONSTEXICTION— Where a razinamah provided 
that an estate should be divided into certain frac- 
tions the division to hold good for ever and to 
descend from generation to generation, naslan- 
bad-naslan, and its object appeared to be to set 
at rest disputes as to the absolute proprietary 
right therein : — Held^ that according to the true 
construction and intention of the instrument the 
shares were to be held, in absolute ownership. — 
Concurrent findings as to the non-existence of an 
alleged custom will not be re-examined, unless it 
be shewn that some principle of evidence had not 
been properly applied, or that the Courts had 
been led into error upon written documents. 
Thakub Habihab Buksh v. Thakub Uman Pab- 
shad ------ 7 

GONSTBXTCTION OF WILL : See Limitation. 

CONTBACT BY GUABDIAN ; See Guabdian and 
Wabd. 

EXECUTION SALE.] The Plaintiff being mort- 
gagfee execution creditor and purchaser at an ex- 
ecution sale of the mortgaged property sued the 
Defendants for a declaration that his purchase 
included their shares of the mortgaged property 
and was not limited to the shares of the mort- 
gagors, who as managing members of the joint 

B 
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EXECUTION BALE— -CMtinued, 

family to which the Defendants belonged, and of 
the joint business in which they were interested, 
had purported to moi-tgage the interest of the 
(ntire family. — The Defendants refused to join 
issue upon the facts alleged by the Plaintiff 
shewing tliat the mortgage validly bound the 
ancestral estate and business, but pleaded that 
tliey were no parties to either the mortgage or the 
mortgge suit, and that therefore the decree and 
execution sale, both of which purported to affect 
the whole estate to which they related, did not 
affect their interests : — Held, that this?oont( ntion 
failed, that the case should not be remanded, and 
that the sale passed the whole estate to which it 
related. Doultjt Ram v. Mefib Chand - 187 

EXECUTION SALE OF H INDU FATHEE'S 
EIGHT AND INTE&EST; See Hindu 
Law, 3, 4, 

FEAUD KU8T BE FEOVED AS LAID.] It is a 

well-known rule that a charge of fraud must be 
substantially proyed as laid, and that when one 
kind of fraud has been charged another kind of 
fraud cannot on failure of proof be substituted 
for it. — Montesquieu v. Sandys (18 Ves. 302) Ap- 
proved. — Where the plaint charged a fraudulent 
concealment of a particular payment from the 
official assignee, it was unjust and unprecedented 
for the Court to allow the plaint to be amended 
after all the evidence had been taken, so as to 
charge that the payment itself, though known to 
the officiul assignee, was a fraud on the Court 
which he had no power to assent to. — Tiie High 
Court having granted the relief prayed on a find- 
ing that a totally different fraud, not alleged in 
either the original or amended plaint, has been 
effected, viz., a fraudulent conspiracy between 
the parties to the payment and receipt of the 
money : — Held, that buch judgment must be re- 
versed, Abdool HoosEiN Zenail Abadin v. 

TUBNEB --•--, 111 

GUAEDIAN AND WAED.] Where a gunrdiau 
covenanted for herself and her infant ward to in- 
demnify the purchaser of the ward's estate against 
any claim by the Grovemment for revenue : — Held, 
that it was beyond the power of the guardian to 
impose a personal liability on the ward. — HeM, 
further, that so far as the guardian purported to 
charge other estates of the ward to answer the 
covenant, the charge, whether or not it was ultra 
viren, wiu» void witn'n the terms of sect. 12 of the 
Ahmedahad Talukdar Act (VI. of 1862). Wag- 
HELA Bajsakji V, Shbkh Masludin - 89 



2. 



Where a Hindu widow executed 



kabuliyats as ** mother of 8. Jj\ M., minor " : — 
Htld, that she must be considered, in ihe absence 
of sufficient evidence to the contrary, as con- 
traclin>>;aj the mother and guardian of her infant 
son. It cannot be presumed that she was claim- 
ing the estate adversely to her son who was 
legally entitled; the presumption would rather 
be that she acted in her lawful capacity. Watson 
& Co. V, Sham Lal Mitter - - 178 

HINDU LAW.] Where a Hindu widow invests 
tlie accumulations from her deceased husband's 



HINDU JJLW—'Continued, 

estate, primd facte it is her intention that they 
should be regarded as accretions thereto, and not 
as a separate estate descendible in a different line 
of succession. — Isridut Koer v. Mussumat Hans^ 
butti Koerain and Others ( Law Bep. 10 Ind. Ap. 
150) followed. Babu Sbeo Lochuk Sikoh v, 
Babu Saheb Singh t * - - 63 



8. 



Held, that an adoption with the per- 



mission of sapindas by a Hindu widow to her 
husband, after her husband's estate has vested in 
his son's widow, is invalid. — Pudma Coomari 
Debt V. Court of WardB (Law Bep. 8 lad. Ap. 
229) and Mussumat Bhoobun Moyee Dfhia y. 
Ram Kishore Acharj Chowdhry (10 Moore's Ind. 
Ap. 279) followed. Thayammal v, Venkata- 

BAMA AiTAN ----- 67 



8. 



Where an execution sale relates to a 



Mitakfhara. joint family estate, and the father 
a.lone has been party to the proceedings, and it 
appears that his mortgage, the suit of the credi- 
tor, the decree and the sale certificate all pur- 
ported to affect his right and interest alone : — 
Held^ that, whatever the nature of the debt, only 
his right and interest were intended to pass, 
— Upooroop Tewari v. LaUa Bandhjee Svhay 
(Incf. L. B. 6 Caio. 749) distinguibhed. Simbhut 
NATH Panday v. Golab Sinqh - - 77 

4. - — Case in which it was held that what 
was intended to be sold and bought at an execu- 
tion sale was the right, title, and interest of the 
father of a joint Hindu family in the joint estate. 
Even if th< re were any ambiguity in one of the 
sttle proclamations the purchaser by ordinary 
inquiry could easily have learnt the truth, and 
he was benamee for the execution creditors who 
were affected with full notice of all the proceed- 
ings, Pettachi Chettiab v. Sangili Veera 
Pandia Cbinnathambiab - -- <• 84 

INDIAN EVIDENCE ACT, 8. 65, eL C, i. 74.] 
Held, tliat the loss or destruction of a document 
not having been proved, secondary evidence was 
not admissible under clause C, sect. 65, of the 
Indian Evidence Act — An anumatri-patra is not 
a public document within sect. 74, and if it were, 
the only a<lmishible secondary evidence is a copy 
certified by a public officer under sect, 76. 
Ehrishna Eishobi Cbowdhbani V, EisHOBi Lal 
Boy ------ 71 

IBBEGUIABITY IN FBOCEDUBE: See Legal 

pBACTinONBBB* AcT XVIH. OP 1879. 

ISSUE AS TO IDENTITY OF LAND FOBXED : 

See Possession. 

JimiSDICTION OF HIGH COUBT: See Act 
XX, OP 1863, 

LEGAL FKACTITIONEBS' ACT XVIH. OF 1879, 
SB. 14, 40.] Procet dings having been taken before 
the Commissioner of Coorg against a pleader 
under the Legal Practitioners Act, XVIII. of 
1879, s. 14, for professional misconduct, a report 
was made to the Judicial Commissioner that he 
should be removed from the ruU, and the Judicial 
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LEGAL PBACTITI0NES6' ACT XVUL OF 1879, 
Bf. .4, 40 — continued. 

GommiBsioner made an order to that effect with- 
out hearing the pleader : — A later order was made 
that the pleader might adduce evidence before 
the Commissioner. He did so, and the evidence 
was remitted to the Judicial Commissioner, who 
confirmed his previous orde^, again without hear- 
ing tlie pleader : — Held, that there had been irre- 
gularity under sect. 40 of the Act, that the order 
must be set aside, and the pleader restored to the 
roll. In re Southekcl Kbishna Row - 164 

LIABILITY OF WABD: See Guardian and 
Ward. 

IJXITATION.] Where a judgment of the Judi- 
cial Committee in 1879 declared that the Defen- 
dant to a suit bxouu:bt in 1865 held the villages 
in suit In trust for the joint family to which he 
belonged, and as a joint family estate governed 
by the rules of the Mitakshara, and decreed that 
the Defendant do cause the said villages and the 
proceeds thereof to be managed and dealt with 
and applied accordingly : — Held^ that the Courts 
below were precluded from holding in subsequent 
suits that such Defendant held the baid villages 
as an integral impartible estate, according to the 
rule of primogeniture without the said trust, or 
from declaring that the Plaintiff was entitled to 
have his share allotted on partition, to be held 
by him as sub-proprietor to the Defendant. — One 
of such subsequent suits brought in 1880, being 
by tl>e said Plaintiff to determine the amount of 
wasilat, and to adjubt accounts of the profits 
which had accrued during the pendency of the 
principal suit, to fix the extent of the share to 
which he was by agreement with ^ome of his 
co-sharers entitled, for separate possession by par- 
tition of his shares of 113 villages and of all the 
property which had been acquired by Defendant 
with the profits of the joint estate and the joint 
property not included in the former suit, that 
Defendant should render accounts to the extent 
of the above-mentioned shares of the profits 
during his management and for paymc nt : — Heldy 
(1) that such suit was not barred by limitation. 
(2.) That the provisions of the Oudh Bent Act 
(XIX. of 1868), sect. 83, cl. 15, and sect. 106 
might apply to the profits of the 113 villages of 
which the Plaintiff had been recorded as a share- 
holder, but could not apply to the rest of the 
joint estate whether moveable or immoveable. — 
( 3.) That the provisions in the Civil Procedure 
Code applicable to mesne profits did not apply to 
a suit for partition, or for an account of the 
proceeds of family estate. Pirthi Pal Singh 

AND UmAN PeRSHAD SlNGH V, ThAKUR JeWAHIR 

Singh ------ 37 

2. — ^ Where a will recited that the father 
of the Appellant had lent the testator Bs.l 5,000, 
and devised certain specific immoveable pro- 
perty to the Appellant with directions to repay 
the debt therefrom with interest: — Heldj that 
this was a charge thereon, and that a tuit by the 
auction purchaser of the creditor's claim to re- 
cover the money was governed by art. 132 of 
Act XV. of 1877, and having been brought within 
twelve years was not barred. Girishchlnper 
Haiti v, Bani Anukdmoyi Debi - - 187 



LIUITATIOir— eonetnui^d* 

8. In a suit brought in 1884 by the 

Appellant and her husband to have a deed exe- 
cuted in 1872 by the husband set aside on the 
ground of mental incompetence, an unconscion- 
able bargain, and undue influence : — Held^ that 
as all the facts relied upon were known to the 
husband from the date of the deed, and he was 
not shewn to be a man (however weak in intel- 
lect) incapable of having that knowledge, and of 
allowing it to operate upon his mind, the suit 
was barred by Act XV. of 1877, art 91. Eani 
Janei Kunwar r. Baja Ajit Singh - - 148 



4. Where a Hindn Plaintiff sued as 

devisee under a will, his suit is barred hj art 140 
of Act XV. of 1877 unless brought within twelve 
years from the date of the testator's death. — If 
the case made by the plaint is expressly or im- 
pliedly an absolute title under a will, the Plain- 
tiff cannot inconsistently therewith set up a title 
paramount to thftt which the Defendant had 
derived from the testator in his lifetime and by 
adverse possession. ^- EecT^nchunder Singh v. 
Shamaehurn Bhutto (11 Moore's Ind. Ap. Ca. 7) 
followed. — An admission contemplated by sect. 19 
is an admission to the Plaintiff or some one 
claiming under him. Mylafore v. Yeo Kay 168 

MITAX8HABA JOIITT FAMILT SSTATE: See 
Hindu Law. 3, 4. 

HOBTGAGE TO CBEDITOB.] A firm being in 
difiiculties executed a mortgage to its creditors. 
Shortly afterwards some of the creditors named 
therein sued the firm and obtained decrees. — In 
a suit brought by other creditors named in the 
mortgage for sale of the mortgaged property to 
the extent of their rights, and to recover their 
debts as due to them thereunder from the De- 
fendants personally. — Held, that such suit must 
be dismissed. It appearing that the deed had 
never been acted upon, and that, not ^withstanding 
that there was no stipulation to that effect, the 
intention and agreement were that the deed 
should not take effect unless all the creditors 
came in and were bound by it, the setme could 
not be enforced* Ajudhia Pershad v, Sidh 
GOPAL ------ 21 

H0BTGA6E BT HANAOING MEMBEB OF A 
HINDU JOINT FAMILY : See Execu- 
tion Sale. 

NASLAN-BAD-NASLAN; /See Construction. 

OXTDH BENT ACT (XIZ. OF 1868), i. 83, oL 15, 
8. 106 : See Limitation. 

FABTITION: See Liuitation. 

POSSESSION.] Upon an issue whether certain 
chur land was a re-formation on the Plaintiff^s 
land or on the Defendants', tvidence was given 
tending to prove possession thereof by ihe Plain- 
tiffs for a considerable period prior to Ihe ouster 
by the Defendants. — The first Court found this 
issue of identity in favour of the Plaintiffs ; the 
second held thut the Plaintiffs had shewn a title 
by adverse possession ; the High Court remanded 
the case for a decision by the second Court on 
the hssue of identity. — On remand the second 
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POSSESSION— continued. 

Court affirmed the finding of the first. In spe- 
oial appeal the High Court held there was no 
evidence on which sucii finding could be arrived 
at, on the ground that evidence of subsequent 
possession was not receivable as evidence of pre- 
vious identity : — Heldt that this was ertor, pos- 
session being established for a period of years, 
presumitur retro, Anangamanjari Ghowdhbani 
V. Tripuba Soondaki Ohowdhbani - 101 

FSACTICE.] Petition of special leave granted 
from an interlocutory order not appealable under 
the Code. Stay of execution refused, but an 
opinion intimated that pending the appenl the 
decree holder should not be put in possession of 
the large sums in dispute. Mahabani Indeb 
KuMABi v. Mahabani Jaipal Kumabi - 1 

2. Where a Plaintiff rested his case 

upon a bond executed by the Defendant and 



TTiKCTIC^— continued. 

upon the recitals contained therein, and the De- 
fendant called for the Plaintiff's books and 
sought to shew irom them that a portion of the 
moneys covered by the bond had not been ad- 
vanced : — Held, that the books must be admitted 
in totOj and that those items which made in 
favour of the Plaintiff could not be rejected for 
want of corroboration. Mubsamat Bajeswabi 
EuAB V, Rai Bal Kbishan - - - 142 

SPECIAL LEAVE TO APPEAL FROM IRTESL- 
LOCUTOBY OEBEB : i9ee Pbactice. 

SPEOIFIO PEB70BHANGE: See Act L of 

1877. 

WA JIB-XTL-ABZ : See Benahi Tbanbactiok. 
WABBANTY OP TITLE ; See Act I, of 1877. 
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